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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Digested by the Finance Branch, Office of the Judge Advocate General 


PAY AND ALLOWANCES—tTransportation of dependents of an 
enlisted member serving at a temporary duty station in pay 
grade E—5 upon receipt of orders which provide for the service- 
member's future transfer to a per t duty stati as an 
officer. 





@ The Comptroller General considered the eligibility 
of members assigned to the Aviation Officer Candidate 
Program to transportation for dependents while serv- 
ing in pay grade E-5 prior to the date they receive their 
commissions as ensigns, but subsequent to the time orders 
are issued designating the Naval Air Station, Pensa- 
cola, as the first permanent duty station as an officer. 
Under this officer candidate program, members are en- 
listed in pay grade E-2 and ordered to Pensacola for a 
course of instruction. They are promoted to pay grade 
E-5 immediately upon arrival at the temporary duty 
station at Pensacola, and after completion of a course 
of instruction, are assigned as ensigns to courses of 
instruction in excess of twenty weeks at Pensacola in a 
permanent duty status. 

It was determined by the Comptroller General that 
travel benefits for dependents based on the member’s 
permanent change of station, incident to a change of 
status from one eligible grade to another, may be paid 
for travel performed after the time orders are issued 
and before the date the individual receives his com- 
mission as an officer. Accordingly, when a member be- 
comes entitled to transportation of dependents by virtue 
of his enlisted grade while at a temporary duty station, 
he is, after receipt of transfer orders to a permanent 
duty station, entitled to transportation for dependents, 
irrespective of whether his status upon his subsequent 
transfer is that of an enlisted member or an officer. 
(Comp. Gen. B-154518 of May 14, 1968.) 
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SELLING—Retired Regular Officers. The view that ‘‘sale’’ of serv- 
ices by retired Regular Navy and Marine Corps officers to the 
Department of the Navy is not included within the ‘“‘selling’”’ 
restrictions of 18 U.S.C. 281 has, in effect, been affirmed by the 
Comptroller General. 


@ On 25 September 1969, the Comptroller General was 
requested to render a decision as to the propriety of 
awarding an Air Force contract to a retired Regular 
Air Force officer. Relevant facts indicated that on 19 
May i969, a Government invitation for bids was issued 
soliciting bids for non-personal services to provide 
charter flights for in-flight tracking of balloon-borne 
instrumentation systems. When it was learned that the 
lowest acceptable bid was a company of which the presi- 
dent was a retired Regular Air Force officer, the bid was 
rejected and the invitation was cancelled because of the 
provisions of 37 U.S.C. 801(c) and 18 U.S.C. 281. 

The Comptroller General found, however, that since 
the procurement involved only the charter of an airplane 
and pilot services, the bid signed by the retired officer 
was correct insofar as 37 U.S.C. 801(c) is concerned. 
The Comptroller General noted that the application of 
18 U.S.C. 281 was a matter falling under the cognizance 
of the Attorney General, and further that, according 
to the record, the Assistant United States Attorney in 
Sacramento, California, was of the opinion that 18 
U.S.C. 281 pertained only to the sale of supplies and 
not to the sale of “services.”’ The Comptroller General 
assumed that such determination was the final position 
of the Department of Justice in this matter, which de- 
termination was acceptable to him. (Comp. Gen. Decision 
B-167995 of October 3, 1969.) 














CHEMISTRY 


AND THE LAW: MAY THE BODY 


LIEUTENANT 


SPEAK FOR ITSELF? 


J. MICHAEL HAMMER 


JAGC, USNR-R* 


A serviceman’s sobriety at the time of an alleged offense is frequently 
at issue in his subsequent trial by military or civilian court. The results 
of contemporaneous blood-alcohol tests are an excellent mode of proof. 
A question has arisen as to whether military medical personnel may 
properly draw blood from a military suspect without his affirmative 
consent to run blood-alcohol tests, not for medical purposes, but for 
probable future military prosecution or for release to civilian authori- 
ties. Reviewing judicial precedents, and noting that medical personnel 
may draw blood by harmless methods and without the conscious coop- 
eration of a subject, Lieutenant Hammer concludes that such tests 
should be proper and the results thereof generally admissible in trials 
by court-martial. He concludes also that cooperation with civilian au- 
thorities is proper. 


N 1968, motor vehicle accidents killed 55,500 
Americans—nearly four times as many as 
were killed in action in Vietnam that year.'! 
Two million more received disabling injuries 
costing over eleven and one-half billion dollars 
in lost wages, medical expenses, administrative 
costs of insurance, and property damage.’ Dr. 
Robert Brenner, Acting Director of the National 


Highway Safety Bureau, has blamed alcohol toa 
large extent: 


By far the most important single cause of deaths in 
motor vehicle accidents in the United States is 
alcohol, in particular the use of alcohol by chronic 
alcoholics. . . . Although they constitute only one to 
four percent of our driving population, they account 
for upward of 50 percent of all traffic deaths.’ 


Legal developments in the civilian community 
reflect a growing concern for this problem. Prac- 





*Prior to his release from active duty, Lieutenant Hammer served 
as an administrative law attorney in the Administrative Law Di- 
vision, Office of the Judge Advocate General. He received the A.B. 
Degree from Stanford University and the J.D. Degree from the 
University of Michigan School of Law. Lieutenant Hammer is a 
member of the Bar of the State of California. 

1. Highway Safety Chicf Urges Society to Get Tough with Alcoholic 

Driver, Government Executive, August 1969, at 40. 
2. id. 
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tically all states admit, by statute or case law, as 
competent evidence of intoxication chemical 
analyses of bodily fluids, 7.e., blood-alcohol tests.* 


3. 
4. 


Id. 
9 Uniform Laws Ann. 61 (Supp. 1967); 14 U.C.L.A. L. Rev. 
680, 684-86 (1967). 
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Almost all of the states have enacted implied 
consent statutes.® Such laws typically provide 
that persons who drive within the jurisdiction 
are deemed to have consented to chemical tests 
of their bodily fluids—blood, breath, urine, 
saliva—to determine the alcoholic content of 
their blood if lawfully arrested for any offense 
allegedly committed while driving under the in- 
fluence of alcohol. A driver who refuses consent 
may, after a hearing, lose his license. At least 
one commentator has predicted general accept- 
ance of such laws.*° The Supreme Court in 
Schmerber v. California’ held the analysis of a 
blood sample obtained at the direction of a 
policeman from a person arrested for drunken 
driving was admissible evidence. The sample 
was drawn under clinical conditions but over the 
protest of the suspect. 

In contrast, the military approach to date has 
lagged behind these developments in civilian 
criminal law, presumedly because of the sup- 
posed dictates of Article 31 of the Uniform Code 
of Military Justice.* Regulations have generally 
required that if specimens of bodily fluids are 
desired of a serviceman suspected of being under 
the influence of alcohol, which contributed to the 
hazardous operation of a vehicle, he must first be 
advised “‘of his rights under Article 31, UCMJ; 
Fifth Amendment; or other appropriate laws or 
regulations and of the offense of which he is 
accused or suspected. . . .” ° Under this regula- 
tion, if the sample is taken in cooperation with 
state authorities, the suspect must be advised 
not only of any suspected military offenses and 
of his rights under military criminal procedure, 
but also of his rights under the local implied con- 
sent law. Then, in either case, even if the suspect 
agrees to furnish a sample, the examining doctor 
must decide whether he is too intoxicated to 


. Ann. Rept. Subcomm. on Legal Matters (Comm. on Alcohol and 
Drugs), Nat. Safety Council (Oct. 30, 1969). 

. Little, Control of the Drinking Driver, 54 A.B.A. J. 555 (1968). 

. 384 U.S. 757 (1966). See generally 1967 Utah L. Rev. 168; 18 
Wyoming L.J. 252 (1964). Nevertheless, some of these laws, in- 
cluding the Uniform Act, may be objectionable as denying equal 
protection of the laws. See 18 Stan. L. Rev. 243, 254 (1965). 
Consent to blood-alcohol testing is implied for all drivers. How- 
ever, under some laws, only those drivers arrested who are 
conscious may withdraw consent. Those who are not conscious 
have no similar prerogative. Similarly, blood samples can be 
drawn only from those suspects who are unable to refuse. Thus, 
the burdens of such statutes fall unequally upon the conscious 
and unconscious driver. 

- 10 U.S.C. 831 (1964). 

. OPNAVINST 11200.5 of 20 Dec 1962, Subj: Military Police— 
Motor Vehicle Traffic Supervision, par. 13c; see also BUMEDINST 
6120.20 of 17 Dee 1964, Subj: Fitness for Duty Examination, 
NAVMED 1430; Willmore, The Implications of Schmerber v. 
California, 9 A.F. JAG L. Rev. 26, 30-31, text accompanying 
nn. 32-36 (May-Jun 1967). 


uo 


a 


~1 


JAG JOURNAL 


116 





make a knowing election.'° The Court of Military 
Appeals has stated that a serviceman may volun- 
tarily furnish specimens of bodily fluids to Navy 
medical facilities for investigative purposes but 
may not be compelled to do so.1! And, since Ar- 
ticle 31 regulates the conduct of persons subject 
to the Code who suspect another of “an offense,” 
a term encompassing more than military of- 
fenses, its proscriptions would apply to extrac- 
tions of bodily fluids from military personnel at 
naval medical facilities at the request of either 
military or civilian authorities.*? Nevertheless, 
the parameters of Article 31 are not yet fully 
drawn in this area. The question is still open 
whether a doctor can take a specimen of bodily 
fluids under circumstances comparable to those 
in Schmerber, but without ordering the suspect 
to give such a sample. 

Some areas of inquiry are suggested by the 
foregoing: First, whether military authorities 
could obtain samples of bodily fluids under cir- 
cumstances comparable to those in Schmerber; 
second, whether military authorities could ac- 
cede to requests from civil authorities for such 
samples either pursuant to the state’s implied 
consent law, if any, or under facts similar to 
those in Schmerber.® 

An affirmative answer to these questions finds 
support in three decisions of the Court of Mili- 
tary Appeals: United States v. Williamson," 
United States v. Barnaby,” and United States v. 
Andrews. All three involved convictions for 
wrongful use of habit-forming drugs under Ar- 
ticle 134 of the Code.” In Williamson, the ac- 
cused was taken to a military hospital after 
lapsing into a coma following a hypodermic in- 
jection at the home of a civilian. At the hospital, 
and while the accused was still unconscious, the 


- See United States v. Hill, 12 USCMA 9, 30 CMR 9 (1960); 
United States v. Dison, 8 USCMA 616, 25 CMR 120 (1958). 

. United States v. McClung, 11 USCMA 754, 29 CMR 570 (1960); 

United States vy. Forslund, 10 USCMA 8, 27 CMR 82 (1958); 

United States v. Musguire, 9 USCMA 67, 25 CMR 329 (1958). 

For a discussion of court developments to date, see Rudland, 

Fifth Amendment and Article 31 Admissibility of Bodily Fluid 

Test Results in Courts-Martial, 10 A.F. JAG L. Rey. 45 (Sep- 

Oct 1968) ; Willmore, supra note 9. 

Cf. United States v. D’Arco, 16 USCMA 213, 36 CMR 369 (1966) ; 

United States v. King, 14 USCMA 227, 34 CMR 7 (1963). 

This article is confined, except as otherwise noted, to the question 

of obtaining medical information for evidentiary purposes from 

persons suspected or accused of an offense. Specimens of bodily 

fluids obtained involuntarily or otherwise for diagnostic or 

clinical purposes may be admitted into evidence. United States vy. 

Miller, 15 USCMA 320, 35 CMR 292 (1965); United States y. 

Baker, 11 USCMA 313, 29 CMR 129 (1960). 

14. 4 USCMA 320, 15 CMR 320 (1954). 

15. 5 USCMA 63, 17 CMR 63 (1954). 

. 5 USCMA 66, 17 CMR 66 (1954). 

17. 10 U.S.C. 934 (1964). 
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examining medical officer extracted a urine spec- 
imen with a catheter. An analysis of the speci- 
men, which revealed the presence of morphine, 
was admitted into evidence. On appeal, the 
Court held that taking a urine sample from an 
unconscious accused under those circumstances 
did not violate any privileges under Article 31. 
Whether the specimen was initially sought for 
diagnostic purposes or for purposes of possible 
prosecution was not clear.'* Later opinions, how- 
ever, proceed on the assumption that the extrac- 
tion was for the latter purpose.” In Barnaby, the 
accused was arrested by military authorities 
and taken to an Army hospital. There he was 
ordered by a noncommissioned officer to give a 
urine specimen, which he did without objection. 
Noting that Williamson was dispositive, the 
Court held that analysis of the specimen was ad- 
missible. Andrews is like Barnaby except that in 
Andrews a medical officer requested the urine 
sample. It is not clear whether Andrews ob- 
jected.” The urine analysis was held admissible. 

One other case bears mention. United States 
v. Booker ** involved the same offense as the 
other three and was decided the same day as 
Williamson by a unanimous Court. Subsequent 
to apprehension, the accused, upon request, co- 
operated with dispensary personnel in obtaining 
a urine specimen by catheterization. The issue 
was whether the evidence, obtained without 
warning, was in violation of Article 31. The 
Court concluded that the urinalysis was 
admissible. 

These cases have been severely narrowed by 
later decisions, particularly by the McClung ** 
and Forslund ** cases. Indeed, Judge Latimer, 
who authored the earlier opinions, considered 
them overruled by later decisions.** Neverthe- 
less, only Barnaby has in fact, though not ex- 
pressly, been overruled.” 

In McClung, the accused was found uncon- 
scious in his barrack’s latrine, grasping an eye- 
dropper. A hypodermic needle was nearby. He 


18. 4 USCMA at 330, 15 CMR at 330. 

19. United States v. Miller, 15 USCMA 320, 35 CMR 292 (1965); 
United States v. Jordan, 7 USCMA 452, 22 CMR 242 (1957); 
United States v. Jones, 5 USCMA 537, 18 CMR 161 (1955) ; United 
States v. Barnaby, 5 USCMA 63, 17 CMR 63 (1954). 

20. Andrews testified that the medical officer ordered him to give the 
specimen and stated that if he refused, investigative authorities 
would require him to furnish such a sample. 

21. 4 USCMA 335, 15 CMR 335 (1954). 

22. 11 USCMA 754, 29 CMR 570 (1960). 

23. 10 USCMA 8, 27 CMR 82 (1958). See also United States v. Hill, 

12 USCMA 9, 30 CMR 9 (1960). 

. United States v. Jordan, 7 USCMA at 458, 22 CMR at 248 (dis- 
sent). See Rudland, supra note 11, at 45, 50-52; Willmore, supra 
note 9, at 26, 31-32. 

. See the discussion of Forslund, infra pp. 117, 118. 
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was taken unconscious to a military hospital and 
there examined. Later, in the presence of mili- 
tary investigators, he was aroused to conscious- 
ness and asked to furnish a urine specimen, 
which he produced—but not until after drink- 
ing eight or ten glasses of water and lapsing 
continually into unconsciousness. The sample 
was turned directly over to the investigators. 
Analyses of that specimen and of blood samples 
drawn at the initial examination, showing the 
presence of morphine were admitted into evi- 
dence. The accused was found guilty of, inter 
alia, wrongful use of narcotics in violation of 
Article 134. In reversing that finding, the Court 
considered only the admissibility of the 
urinalysis: 


As was said in United States v. Jordan, supra, and 
reiterated in the Forslund case, one may not be com- 
pelled against his will to produce his urine for the 
purpose of using it, or an analysis of it, as evidence 
against him in a trial by court-martial without violat- 
ing Code, supra, Article 31. That holding and, indeed, 
Article 31 itself, is rendered meaningless if urine 
sample may properly be obtained by “request” from 
one whose physical state is such that he is unable 
properly to evaluate the desires of a commissioned 
officer and to make a knowing election concerning the 
“asking” for the sample. In short, a semiconscious 
accused is in no condition voluntarily to respond to an 
inquiry whether he is willing to furnish evidence 
against himself.” 


In Forslund, the accused, apprehended as a sus- 
pected narcotics user, was ordered to supply 
urine specimens to investigative agents. He was 
placed in a detention cell and denied latrine 
privileges pending compliance. The specimens 
were eventually furnished and the results of a 
urinalysis were admitted into evidence. On ap- 
peal, his conviction for violating Article 134 by 
wrongfully using morphine was reversed. 


As was said in United States v. Jordan, 7 USCMA 
452, 22 CMR 242, “the force of a military order by 
a superior officer is one of the strongest known to 
military law” and such an order cannot be employed 
to “compel a person against his will to produce his 
urine for the purpose of using it, or an analysis of it, 
as evidence against him in a court-martial proceeding” 
without violating Article 31. Thus, the illegal order 
alone provides us with the compulsion, even without 
the possibility of a fear of catheterization or the con- 
finement present in this case. 


The evidence, having been obtained in violation of 
Article 31, supra, is inadmissible. United States v. 





26. 11 USCMA at 756, 29 CMR at 572. But see United States v. Hill, 
12 USCMA 9, 30 CMR 9 (1960). 
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Eggers, 3 USCMA 191, 11 CMR 191; United States v. 
Minnifield, 9 USCMA 373, 26 CMR 153. ... 


ok * * * oo 
. .. [W]e have no hesitation in finding that where 
evidence is secured in violation of any of the provisions 
of Arthicle 31, supra, it is inadmissible. To hold other- 
wise would effectively deprive Article 31 of its force 
and make of it a hollow gesture. 


Nor can we condone in any manner the use by the 
military of orders held by this Court to be illegal... .” 


The Eggers and Minnifield cases, on which the 
Court relied, involved the admissibility of hand- 
writing specimens. In Eggers, the Court viewed 
the protection of the Fifth Amendment as ex- 
tending to handwriting specimens involuntarily 
made, and concluded that Article 31(a) extends 
the same coverage. Such specimens, therefore, 
were deemed inadmissible. In Minnifield, Judge 
Ferguson, writing for the Court, argued that 
“an accused’s handwriting exemplar is equated 
to a ‘statement’ as that term is found in Article 
31.” 28 

Perhaps more troublesome than McClung and 
Forslund is the case of United States v. Mus- 
guire.*? The accused, who had been drinking 
throughout the day, was taken to the dispensary 
when he refused to sit down and be quiet. There, 
a medical officer ordered him to “remove his 
shirt and submit to a blood alcohol test.” He 
refused and was convicted, inter alia, for willful 
disobedience of that order under Article 90 of 
the Code.*® The Court, focusing on the force of a 
military order, concluded that the order given 
was not a lawful command within the meaning 
of Article 90 in that it did not relate to a military 
duty. “It is evident that it is not the ‘duty’ of a 
person to assist in the production of evidence 
which may convict him of a crime.” ** What is 
significant about Musguire is that for the first 
time the Court was considering the propriety of 
taking a blood sample. Preceding and, with the 
exception of the Hill case,** succeeding cases all 


27. 10 USCMA at 9-10, 27 CMR at 83-84, 

28. 9 USCMA at 379, 26 CMR at 159. The Court reconsidered these 
cases in light of the Supreme Court’s holding in Gilbert v. Cali- 
fornia, 388 U.S. 263 (1967), but reaffirmed its position. United 
States v. White, 17 USCMA 211, 38 CMR 9 (1967). In Gilbert, the 
Supreme Court held handwriting specimens fell outside the pur- 
view of the Fifth Amendment. The Court of Military Appeals has 
treated voice identification similarly, notwithstanding the Supreme 
Court’s holding in United States v. Wade, 388 U.S. 218 (1967). 
See United States v. Mewborn, 17 USCMA 431, 38 CMR 229 (1968). 

29. 9 USCMA 67, 25 CMR 329 (1958). 

30. 10 U.S.C. 890 (1964). 

31. 9 USCMA at 69, 25 CMR at 331. Compare United States vy. Hill, 
12 USCMA 9, 30 CMR 9 (1960), where the admissibility of a blood 
test was upheld on the ground that the accused was advised of 
his rights under Article 31 and consented. 

32. See supra note 31. See also United States v. Miller, 15 USCMA 
320, 35 CMR 292 (1965) (dictum). 
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concerned urine samples. The process of taking 
a blood sample is commonplace and for most 
people involves no risk, trauma, or pain. If the 
accused resists, the force required to obtain the 
sample is no more than required to shave a sus- 
pect’s face or cut his hair, acts which the Court 
has approved.* If, on the other hand, the accused 
refused to supply a urine specimen, the alterna- 
tive, at least initially and perhaps for the period 
of time in which such a sample would be useful, 
is the painful process of catheterization. One 
might argue, then, that Musguire and, for exam- 
ple, Forslund, taken together stand for the 
proposition that the physical process to obtain 
a sample of bodily fluids is not relevant to a 
decision as to the admissibility of evidence based 
on that sample. However, Musguire cannot be 
read that broadly as the Court expressly con- 
fined its opinion to the legality of the order. 

Notwithstanding the foregoing, the Court has 
not squarely reconsidered the position taken in 
Booker and implied in Andrews that taking sam- 
ples of bodily fluids for evidentiary purposes 
does not constitute an “interrogation” or “re- 
quest for a statement,” as contemplated by sub- 
paragraph (b) of Article 31. Whether Andrews 
and Booker still have vitality, i.e., whether a 
specimen can be requested without giving an 
Article 31 warning, depends on whether the 
Court considers taking the specimen more like 
an interrogation, thus requiring an Article 31 
warning, or more like a search. So too, whether 
a doctor can take such a sample incident to a 
lawful apprehension, assuming that the sample 
is not desired for medical purposes, depends on 
the Court’s view of this process. Judge Fergu- 
son, speaking in Forslund, would equate bodily 
fluid samples to “statements” within the mean- 
ing of subparagraph (d) of Article 31—or so 
his use of Eggers and Minnifield implies. Obtain- 
ing those samples, then, is an interrogation. A 
full Article 31 warning must be given. 

On the other hand, the Court may conclude 
that this process is not an interrogation. Thus, 
though a suspect may not be compelled to assist 
in his prosecution, as in the case of obtaining 
consent to search, no Article 31 warning is re- 
quired before requesting cooperation.** Of 
course, whether the suspect was informed of his 
rights under Article 31 is relevant in ascertain- 
ing whether consent was freely given.** Chief 








33. See, e.g., United States v. Rosato, 3 USCMA 143, 11 CMR 143 
(1953). 

34. Cf. United States v. Insani, 10 USCMA 519, 28 CMR 85 (1959). 

35. Whether this situation requires preliminary advice as to right to 
counsel under United States v. Tempia, 16 USCMA 629, 37 CMR 
249 (1967), has not been decided. Chief Judge Quinn apparently 
feels it is unnecessary. Cf. cases cited infra note 36. 
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Judge Quinn seems to favor this approach.** 
And, since the analogy is to searches, not inter- 
rogations, consent, and indeed Article 31, are ir- 
relevant when a doctor takes such a test inci- 
dent to arrest or apprehension or is ordered to 
take such a test by a military official empowered 
to order a search. Musguire, Forslund, and Mc- 
Clung do not require otherwise inasmuch as 
in those situations the accused’s cooperation was 
elicited. It may seem inconsistent to say that an 
accused cannot be ordered to cooperate with 
medical personnel because of the strictures of 
Article 31 but that medical personnel can simply 
take what they want using reasonable force. Yet 
the distinction between what is impermissible 
compulsion under Article 31 and the Fifth 
Amendment and a legitimate search under the 
Fourth Amendment, though not easily per- 
ceived, is one that is made. Thus, while a person 
may not be ordered to turn over, for example, 
personal papers in his possession, those papers, 
if otherwise a legitimate object of search, may 
nevertheless be seized when authorized upon 
probable cause by proper authority having con- 
trol over the person or place searched. 

Because of Article 31 and the confession cases 
recently decided by the Supreme Court,*’ investi- 
gative authorities must focus their attention on 
physical evidence. Schmerber delineated those 
methods of detection and prosecution not for- 
bidden by the Fifth Amendment’s privilege re 
self-incrimination while trying to avoid ad hoc 
decisions as to each type of physical evidence 
obtained from a person’s body by limiting the 
scope of the privilege to testimonial compul- 
sion.** Obviously the Court of Military Appeals 
has gone beyond the Supreme Court in the area 
of handwriting samples and voice identifica- 
tion.*® But there is no reason to go beyond 
Schmerber. Unlike the case with handwriting 
samples or voice identification, the evidence- 
gathering process here does not require the af- 
firmative cooperation of the suspect.*° A web of 
incriminating circumstances is not woven from 
equivocal statements by the accused. Nor are 





36. See United States v. Rushing, 17 USCMA 298, 38 CMR 96 (1967) ; 
United States v. Hill, 12 USCMA 9, 30 CMR 9 (1960); United 
States v. Booker, 4 USCMA 335, 15 CMR 335 (1954). 

37. Miranda v. Arizona, 384 U.S. 436 (1966); compare United States 
v. Tempia, 16 USCMA 629, 37 CMR 249 (1967). 

38. 14 U.C.L.A. L. Rev. 650, 689 (1967). The dissenters in Schmerber 
urged such ad hoc decisions. 

39. See supra note 28, 

40. Chief Judge Quinn would distinguish fingerprinting, for example, 
from compulsory self-incrimination in that (1) fingerprinting 
does not involve an affirmatively conscious act, and (2) upon 
refusal, only reasonable force is required to make fingerprints. 
His position in Williamson and Barnaby can be criticized as 
failure to apply his own test. See Rudland, supra note 11, at 54 
n. 60. 
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there risks of invasion of privacy by sophisti- 
cated mechanical devices as in the wire-tapping 
cases. Indeed, one is hard pressed to distinguish 
taking blood samples from fingerprinting or 
routine frisking upon apprehension. Then, if 
these latter situations do not amount to self- 
incrimination under Article 31, that the skin is 
punctured in taking a blood sample does not add 
anything to give rise to such an argument. A due 
process argument, yes,*? but not an Article 31 
claim. It bears reminding that taking blood sam- 
ples is almost as routine as fingerprinting. It is a 
prerequisite to marriage. 

Resolution of the second inquiry, 7.e., whether 
military authorities could accede to requests 
from civil authorities for bodily fluid samples, 
is dependent upon whether the Court of Military 
Appeals adopts a position similar to that taken 
in Schmerber. If the Court of Military Appeals 
adopts such a position, military officials can take 
samples of bodily fluids on the request of state 
officials according to state procedures. Various 
regulations express official concern for the 
drinking and driving problem and encourage co- 
operation with civil authorities in that matter.* 
Additionally, medical officers are required to co- 
operate with state and local authorities in mat- 
ters such as prevention of disease.** Moreover, 
cooperation with local police is a legitimate con- 
comitant of the longstanding practice of seeking 
immediate return to military control of service- 
men arrested by civil authorities. 

The argument against cooperating is two- 
pronged: The civil law does not apply within an 
area of exclusive Federal jurisdiction, and there 
is no express authority for Federal officials 
within an area of exclusive Federal jurisdiction 
to cooperate with state law enforcement officials. 
Both are really two sides of the same due process 
issue. The first is based on the historic view of 
extraterritoriality, a view which is waning: 


The fiction of a state within a state can have no 
validity to prevent the state from exercising its 
power over the federal area within its boundaries, so 
long as there is no interference with the jurisdiction 
asserted by the Federal Government. The sovereign 
rights in this dual relationship are not antagonistic. 
Accommodation and cooperation are their aim. It is 
friction, not fiction, to which we must give heed.“ 





41. Note that Judge Brosman’s position focused on method. Compare 
United States v. Jones, 5 USCMA 537, 538, 18 CMR 161, 162 (1955) 
(concurring opinion). 

42. DOD Dir. 1330.15 of 4 May 1964, Subj: Alcoholic Beverage Con- 
trol; OPNAVINST 11200.5, sec. IV, supra note 9. 

43. ManMed, arts. 3-12, 11-7(2). 

44. Howard v. Commissioners of the Sinking Fund, 344 U.S. 624, 
627 (1953); Cornman v. Dawson, 295 F. Supp. 654 (D. Md. 
1969) ; Annot., 34 A.L.R. 2d 1193 (1954). 
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Significantly, current regulations provide that 
persons coming under the jurisdiction of the 
commanding officer of a naval hospital must 
observe the penal and civil laws of the civilian 
community in which the hospital is located, in- 
sofar as is practical.* 

As to the second, Federal-state administrative 
cooperation in criminal law enforcement in the 
absence of express statutory authority was sanc- 
tioned by the Supreme Court years ago in Ponzi 
v. Fessenden.** At issue in Ponzi was the author- 
ity of the warden of a Federal prison with the 
consent of the Attorney General to hand over 
a prisoner to state authorities for trial. No ex- 
press authority authorized the transfer of a 
Federal prisoner to a state court for trial. 
Nevertheless, the Court found that authority 
vested in the Attorney General. He was found 
to have the power and discretion to practice 
comity in such matters: 


We live in the jurisdiction of two sovereignties, each 
having its own system of courts to declare and enforce 
its laws in common territory. It would be impossible 
for such courts to fulfil their respective functions 
without embarrassing conflict unless rules were 
adopted by them to avoid it. The people for whose 
benefit these two systems are maintained are deeply 
interested that each system shall be effective and 
unhindered in its vindication of its laws. The situation 
requires, therefore, not only definite rules fixing the 
powers of the courts in cases of jurisdiction over the 
same persons and things in actual litigation, but also 
a spirit of reciprocal comity and mutual assistance 
to promote due and orderly procedure. 


One accused of crime has a right to a full and fair 
trial according to the law of the government whose 
sovereignty he is alleged to have offended, but he has 
no more than that. He should not be permitted to use 
the machinery of one sovereignty to obstruct his trial 
in the courts of the other, unless the necessary opera- 
tion of such machinery prevents his having a fair 
trial. He may not complain if one sovereignty waives 
its strict right to exclusive custody of him for vindica- 
tion of its laws in order that the other may also subject 
him to conviction of crime against it. ... Such a 
waiver is a matter that addresses itself solely to the 
discretion of the sovereignty making it and of its rep- 
resentatives with power to grant it.” 


Schmerber obviates any other due process con- 
siderations. Indeed after Schmerber, the argu- 
ments against complying with requests from 
local authorities seem unduly legalistic, unless 


45. ManMed, art. 11-7(2) (a). 

46. 258 U.S. 254 (1922); see generally Corwin, Court Over Con- 
stitution 137-57 (1950); I Schwartz, The Powers of Government 
80-83 (1963); I Willoughby, The Constitution of the United 
States 119-24 (1929). 

47. 258 U.S. at 259-60. 
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the authority for state action is constitutionally 
defective.*® 

If, on the other hand, the Court rejects a 
Schmerber-like position in favor of what Judge 
Ferguson apparently is suggesting, then cooper- 
ation with civilian authorities must be consistent 
with the dictates of Article 31, for any impropri- 
ety is not made the less so because the act is at 
the request of civilian authorities. An analogy 
may be found in Rea v. United States, a case 
decided before Wolf v. Colorado © was overruled 
by Mapp v. Ohio.“ Under Wolf, evidence ob- 
tained by an illegal search and seizure conducted 
by state authorities was admissible in state 
criminal proceedings contrary to the rule in the 
Federal court proceeding. In Rea, the Supreme 
Court, asserting a supervisory authority over 
Federal law enforcement agencies, held that 
Federal agents who acquired evidence under an 
improperly issued warrant could be enjoined in 
a Federal court from presenting such evidence 
in a state court proceeding. Even under this 
view, however, cooperation is permissible when 
the suspect is conscious to the extent that he can 
be advised of his rights under Article 31, under- 
stands those rights, and agrees to cooperate. If 
the authority for the state official’s request is an 
implied consent law, then the suspect must be 
apprised of his options under that law also. 

But even this position may be subject to an 
important qualification. The very question of co- 
operation with civilian authorities after the lat- 
ter return a serviceman to military control sug- 
gests the applicability of O’Callahan v. Parker.®* 
Broadly stated, that case held that a court-mar- 
tial lacks jurisdiction over offenses not service 
connected. Assuming for the sake of argument 
that the rule in O’Callahan would apply in some 
situations where a serviceman is arrested by 
civilian authorities for drunken driving off base 
and returned to military control, Article 31 ar- 
guably is not a bar to the actions of military au- 
thorities in cooperating with local police since 
the military actions would not, could not, be in 
furtherance of a military criminal investigation. 
This argument presupposes that Article 31(b) 
sets forth a rule of evidence in military criminal 
proceedings and does not regulate the actions of 

(Continued on page 128) 


48. See supra note 7. 

49. 350 U.S. 214 (1956). 

50. 338 U.S. 25 (1949). 

51. 367 U.S. 643 (1961). 

52. See Weeks v. United States, 232 U.S. 383 (1914). 
53. 395 U.S. 258 (1969). 











LEGAL RESTRICTIONS ON EMPLOYMENT 


ACTIVITIES OF NAVAL SERVICE PERSONNEL 


ACTIVE AND RETIRED 


LIEUTENANT JOHN H. STASSEN, JAGC, USNR* 


What restrictions limit the civilian employment opportunities of 
active duty and retired Navy and Marine Corps personnel? For the 
benefit of all, this article discusses generally some of the more imposing 
limitations and summarizes in chart format the bulk of the statutory 


and regulatory restrictions. 


Y STATUTE AND regulation hosis of re- 
strictions are imposed on the civilian em- 
ployment activities of naval service personnel, 
both active duty and retired, enlisted and officer. 
Whether intended to prevent conflicts of in- 
terest,' promote economy and expand employ- 
ment opportunities within the Government,’ 
ensure the attentiveness and well-being of per- 
sonnel in the discharge of their official duties,* 
or protect the organized labor market from com- 
petition, these diverse restrictions significantly 
limit the choices open to naval service personnel 
seeking off-duty or post-retirement employment, 


*Lieutenant Stassen is currently serving as administrative law attor- 
ney in the Administrative Law Division, Office of the Judge Advocate 
General. He received the B.S. Degree from Northwestern University 
in 1965 and the J.D. Degree from Harvard Law School in 1968. 
Lieutenant Stassen has been admitted to practice before the Illinois 
Supreme Court, the U.S. District Court (N.D. Ill.), and the U.S. 
Court of Military Appeals. He is a member of the Chicago, Illinois 
State, and American Bar Associations. 

1. E.g., 37 U.S.C. 801(a), barring Regular officers of the naval serv- 
ice, not retired, from employment by any person selling naval 
supplies or war materials to the United States. 

2. E.g., 5 U.S.C. 5532 (The Dual Compensation Act). 

. E.g., ManMed, art. 6-35, barring Dental Corps members from 
civilian or private practice. 

4. E.g., 10 U.S.C. 974, providing that enlisted members may not be 
permitted to engage in a civilian pursuit or business if the pursuit 
or business interferes with the customary or regular employment 
of local civilians in their trade, art, or profession. 


— 
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in some cases barring classes of employers,’ in 
other cases barring types of employment.* The 
penalties for the witting and unwitting are 
equally diverse—and severe—ranging from loss 
of military pay and allowances,’ to termination 
of appointment,*® to imprisonment and fine.° 

The threshold task when contemplating off- 
duty or post-retirement employment, or counsel- 
ing naval service personnel contemplating such 
employment, is to determine what legal restric- 
tions are in force, and which of these restrictions 
are applicable to personnel in a particular status 
(officer, enlisted ; Regular, Reserve; active duty, 
retired). The following chart of employment re- 
strictions is intended to simplify this task. As it 
discloses, restrictions can be found in five titles 
of the United States Code; '° in U.S. Navy Regu- 
lations; 't in numerous Department of Defense, 


5. E.g., 37 U.S.C. 801(a), supra note 1, 

. E.g., 11 U.S.C. 63, barring active duty Regulars from appointment 
as referees in bankruptcy. 

. E.g., 37 U.S.C. 801 (a), supra note 1. 

8. 10 U.S.C. 973(b), barring Regular officers on active duty from 
holding civil office by election or appointment. 

9. E.g., 18 U.S.C. 205, providing a maximum punishment of $10,000 
fine and two years imprisonment for acting, otherwise than in the 
proper discharge of official duties, as agent or attorney for prose- 
cuting any claim against the United States, or for receiving 
consideration for assistance in the prosecution of such a claim. 

10. Titles 5, 10, 11, 18, & 37. 
11. U.S. Navy Regulations (1948), arts. 1252.4, 1255, 1259, 1260. 


a 


_ 
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Navy, and Marine Corps directives; ** in deci- 
sions of the Comptroller General; ** and in the 
Constitution itself.’ 

In the case of the Regular active duty officer, 
no less than twenty-eight restrictions can be 
catalogued. This figure drops to twenty-four in 
the case of the Reserve officer on active duty, 
twenty-one in the case of the Regular enlisted 
member on active duty, and twenty in the case 
of the enlisted reservist on active duty. As these 
statistics disclose, status makes a difference. 
Turning to retired personnel, the especially 
restrictive treatment accorded Regular officers 
is even more striking. No less than twelve re- 
strictions can be catalogued. This figure drops 
to five in the case of the retired Regular enlisted 
member, four in the case of the retired Reserve 
officer, and just two in the case of the retired 
enlisted reservist. 

In effect and impact, however, the quality of 
the restrictions imposed on the Regular officer 
is even more striking than the quantity. For 
example, retired Regular officers, alone among 
retired personnel, are enjoined from ever repre- 
senting any person in the sale of “anything” to 
the Department of the Navy.” Regular active 
duty officers, alone among active duty personnel, 
may not hold civil office by election or appoint- 
ment, whether under the United States, a terri- 
tory, a possession, or a state.’ 

For sake of brevity, the following chart of 
employment restrictions does not disclose the 
fact that naval service Regular officers, in par- 
ticular, are accorded especially restrictive 
treatment. By virtue of section 801(a) of title 
37, United States Code, officers of the Regular 
Navy and Regular Marine Corps, not retired, 
are precluded from employment with concerns 
which furnish “naval supplies or war materials” 
to the United States, under penalty of loss of 
military pay and allowances. Reserve officers in 
the naval service are in no such way restricted. 
No corresponding provision prohibits officers of 
the Army or Air Force, Reserve or Regular, or 
civilian employees of the Department of De- 
fense, from employment with concerns which 
furnish military supplies or war materials to the 
United States. 


12. E.g., DOD Directive 5500.7; DOD Instructions 5120.4, 5430.1; 
BuPers Manual; MarCorPersMan; ManMed; SECNAVINSTS 
5370.2E, 5801.1B. 

13. E.g., 46 Comp. Gen. 400 (1966). 

14. U.S. CONST., Art. I, sec. 9, cl. 8. 

15. 18 U.S.C. 281. 

16. 10 U.S.C. 973(b). Consider the case of the Regular Army officer 
who, while in an excess leave program attending law school, was 
employed as a special policeman at the Library of Congress. As 
a consequence of holding this “civil office,” the officer forfeited 
his Regular Army commission, 44 Comp. Gen. 830 (1965). 
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Unequal in scope, section 801(a) is likewise 
onerous in effect. It prohibits the mere fact of 
employment by a concern furnishing naval sup- 
plies or war materials to the United States, re- 
gardless of whether there is a conflict of interest 
or even the appearance of such a conflict.'* Thus, 
for example, an officer of the Regular Navy and 
Regular Marine Corps is precluded from work- 
ing part time for a concern in a capacity wholly 
unrelated to the design, manufacture, or sale of 
naval supplies or war materials by the concern 
to the United States. Furthermore, it prohibits 
such employment even when an officer is on 
authorized “terminal leave” immediately prior 
to separation from active service. 

In addition to being unequal in scope and on- 
erous in application, section 801(a) appears 
completely unnecessary in light of existing pro- 
visions of law which precisely relate to any con- 
flicts-of-interest problems which may arise as a 
result of part-time employment of military offi- 
cers. Most important, section 208(a) of title 18, 
United States Code, prohibits, inter alia, an 
officer of any of the military departments, Re- 
serve or Regular, from participating personally 
and substantially as an officer of the United 
States in any matter in which to his knowledge 
his civilian employer has a financial interest, un- 
der maximum penalty of a $10,000 fine and two 
years imprisonment. Furthermore, the stand- 
ards of conduct established by DoD Directive 
5500.7 prohibit all Department of Defense per- 
sonnel from engaging in any private business or 
professional activity which places them in a po- 
sition where there is a conflict between private 
interests and the public interests of the United 
States, or where there is the appearance of such 
a conflict, or from engaging in outside employ- 
ment which may reasonably be expected to bring 
discredit upon the Government.'® 

In the opinion of the Judge Advocate General, 
section 801(a) is an “anomalous provision un- 
equal in scope, onerous in its effect, and wholly 
unnecessary in light of existing provisions of 
law dealing with conflicts-of-interest problems 
possibly arising as a result of part-time civilian 
employment of active duty officers.” *° Accord- 
ingly, the Judge Advocate General has supported 


17. As a blanket restriction on employment, regardless of any real or 
apparent conflict of interest in a particular case, section 801(a) 
is not unique. Other examples are 10 U.S.C. 973(b), summarized 
supra note 8; 37 U.S.C. 801(c), barring for three years after 
retirement the sale of supplies to the uniformed services; and 
18 U.S.C. 281, a lifetime prohibition against the representation 
of any person in the sale of “anything” to the Department of 
the Navy. 

18. SECNAVINST 5370.2E, Subj: Standards of Conduct, encl. (1) 
[DOD Directive 5500.7 of 8 Aug 1967], secs. IV.A, X.A. 

19. JAG Itr JAG:131.6:JHS:jgd ser 11094 of 31 Dec 1969. 





a recent proposal to repeal this provision. Repeal 
of section 801 (a), however, would be but a small 
step towards simplicity and uniformity in this 
complicated area of regulation. As Dean Balas 
Manning has observed, the “position of mem- 
bers of the uniformed services under the con- 
flict-of-interest laws is peculiarly, and unneces- 
sarily, vexed.” ” 

The Blue Ribbon Defense Panel,?* now en- 
gaged in an in-depth study of the Department 
of Defense, will undoubtedly examine statutes 
and regulations relating to conflicts of interest. 
Counselors faced with interpreting these provi- 
sions—and naval service personnel contemplat- 
ing off-duty or post-retirement employment— 
can only hope that this panel, or some group in 
the not too distant future, will mount a serious 
and successful effort to clarify and simplify 
conflicts-of-interest restrictions and, in par- 
ticular, to provide for more uniform treatment 
among members of the uniformed services. 

Until this happy day, the following chart of 
employment restrictions may be of assistance. It 
is necessarily very much simplified and, of 
course, is subject to change by statute and 
regulation.22 Although every effort has been 


20. Manning, Federal Conflict of Interest Laws 237 (1964). 

21. Appointed by President Nixon and Secretary of Defense Laird 
in the summer of 1969 to conduct a comprehensive review of the 
Department of Defense, including organization and management, 
research and development efforts, and procurement policies and 
practices; chairman is Gilbert W. Fitzhugh, Chairman of the 
Board and Chief Executive Officer of Metropolitan Life. 
Legislation was introduced during the first session of the 91st 
Congress by Senator Proxmire which would, if enacted, further 
restrict post-retirement opportunities open to naval service per- 
sonnel. The bill, S.2691, would amend section 207 of title 18, 
United States Code, to prohibit former and retired officers, Reg- 
ular and Reserve, who, during the last two years of active service 
participated personally and substantially in the granting, award- 
ing, or administering of any contract, bid, grant, or procurement 
authorization whose total value exceeded $10,000, from being 
employed in any capacity within two years after termination 
of active service by anyone other than the United States who 
had a direct and substantial interest in any such contract, bid, 
grant, or procurement authorization. Violation would be a crimi- 
nal offense, punishable by a fine of not more than $10,000, or im- 
prisonment for not more than two years, or both. 

Complementary to this bill is Public Law 91-121, sec. 410 (83 
Stat. 210), approved on 19 November 1969, which requires, inter 
alia, the submission of detailed reports by certain former civilian 
employees of DOD and, former or retired O-4’s and above, who 
served on active duty for ten years or more, who are employed by 
defense contractors, represent defense contractors in actions in 
which the United States is a party and which involve services or 
materials provided to DOD ky the contractor, or represent defense 
contractors in transactions with DOD involving services or ma- 
terials. Exempted from the reporting requirement are former or 
retired officers employed by contractors awarded less than $10 
million in a given year; or whose compensation is less than 
$15,000 per year; or whose period of active duty terminated three 
years or more prior. Penalty for failure to file is a maximum of six 
months in prison and a $1,000 fine. Fiscal year 1971 is designated 
as the first year for which reports are required. 

DOD Directive 5500.7 (sec. XV) already requires, inter alia, the 
submission of statements of employment and financial interests 


22. 


nw 


123 


made to be comprehensive, other provisions 
properly classifiable as employment restrictions 
may exist. In all cases, the following chart should 
serve as no more than a starting point for 
analysis. The statute or regulation itself should 
be consulted. When questions of interpretation 
remain—and many will—the following second- 
ary sources should be of help: 


A. With respect to active duty personnel: 


Gardner, Civilian Employment of Naval Per- 
sonnel, 20 JAG J. 3 (Jul-Aug 1965), collects, 
categorizes, and analyzes existing regulations 
designed to minimize the impairment of a 
serviceman’s official duties as a result of off-duty 
employment and to minimize the impact of such 
employment upon the community at large and 
the civilian job force. 


B. With respect to retired personnel: 


1. Judge Advocate General, Navy Dep’t., 
Reference Guide to Employment Activities of 
Retired Naval Personnel (1969), is an informa- 
tive analysis of 5 U.S.C. 3326, 5532 (the Dual 
Compensation Act of 1964), 37 U.S.C. 801 (c) 
(the three-year civil selling restriction), 
18 U.S.C. 281, 283 (the lifetime criminal 
prohibitions), 18 U.S.C. 207 (the restriction on 
acting as agent or attorney against the United 
States), and the constitutional restriction on 
foreign employment, with extensive citation to 
opinions of the Comptroller General.”* 

2. Irwin, Retired Military Personnel—New 
Restrictions on Foreign Employment, 21 JAG 
J. 83 (Dec 1966—Jan 1967), discusses 18 U.S.C. 
219 (forbidding activities as agents of certain 
foreign principals). 

3. Wilcox, Retired Officers and the Civil Sell- 
ing Statute, 20 JAG J. 85 (Dec 1965-Jan 1966), 
is an analysis of 18 U.S.C. 281 and 5 U.S.C. 59 
(c) (now 87 U.S.C. 801(c)) and related deci- 
sions of the Comptroller General. 

4. Retirees: Life and Labor Abroad, 19 JAG 
J. 30 (Nov—Dec 1964), discusses the scope of 
the constitutional restriction on employment of 
retired Regulars by foreign governments, with 
citations to decisions of the Comptroller 
General. 





(DD Form 1555) by certain civilian employees of DOD and by 
O-5’s and above whose duties require the exercise of judgment 
in making a Government decision or in taking Government action 
in regard to contracting or procurement, auditing, and activities 
in which the final decision or action has a signifi t ec i 
impact on the interests of any non-Federal enterprise. Further- 
more, the directive (sec. XVI) requires, inter alia, the submission 
of statements of employment (DD Form 1357) by retired Regular 
officers. 

23. This guide may be obtained from the Judge Advocate General 
(Code 13), Navy Department, Washington, D.C. 20370. 
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5. Neely & Canady, Restrictions on Post- 
Retirement Employment—Recent Developments 
& Trends, 17 JAG J. 91 (Jun 1963), discusses 
filing requirements of DoD Directive 5500.7 and 
statutory restrictions, including 18 U.S.C. 281, 
283 and 10 U.S.C. 6112(b) (now 37 U.S.C. 801 
(c)). 

6. Neely, Conflict of Interest: Prohibited Sell- 
ing by Retired Regular Officers, 16 JAG J. 159 
(Nov—Dec 1962) , discusses the meaning of “‘sell- 
ing” in 10 U.S.C. 6112(b) (now 37 U.S.C. 
801(c)). 

7. Califano, Limitations on the Employment 
of Retired Naval Officers, 11 JAG J. 3 (Nov 
1957), is an analysis of legal restrictions to be 
read in conjunction with the Reference Guide 


to Employment Activities of Retired Naval 
Personnel. 





C. With respect to conflicts of interest in 
particular: 

1. Manning, Federal Conflict of Interest Law 
237-54 (1964), discusses the position of mem- 
bers of the uniformed services under the con- 
flicts-of-interest laws. 

2. Neely, Standards of Conduct, 21 JAG J. 51 
(Sep-Oct-Nov 1966), is an analysis of DoD 
Directive 5500.7 of 17 May 1963. 

3. Montag, Conflict of Interest—Public Law 
87-849,17 JAG J. 95 (Jun 1963), is an analysis 
of the provisions of chapter 11, title 18, United 
States Code. 

4. McIntire, Conflicts of Interest—A Com- 
mentary, 15 JAG J. 75 (Jul 1961), is an analysis 
of the impact of United States v. Mississippi 
Valley Generating Co., 364 U.S. 520 (1961) 
(the Dixon-Yates case). 





SUMMARY OF LEGAL RESTRICTIONS ON EMPLOYMENT 


I. Active Duty 


LAWS/REGULATIONS 


37 U.S.C. 801(a). 


RESTRICTIONS IMPOSED 


May not be employed by any person furnishing naval supplies or | X | 
war materials to the United States. (One so employed loses 


APPLICABILITY 
Officer * 





| Enlisted 
| Reg| Res | Reg | Res 


| 


entitlement to any payment from the United States during such 


employment.) 
10 U.S.C. 973(a). 


May not accept employment if that employment requires separa- | X 
tion from one’s organization, branch, or unit, or interferes with 


the performance of one’s military duties. 


10 U.S.C. 973(b). 


May not hold a civil office by election or appointment whether X 


under the United States, a territory, a possession, or a state. 
Acceptance of such office or exercise of its functions terminates 
one’s military appointment. (When on terminal leave, may accept 
civilian office in United States Government, territories, or pos- 
sessions, or D.C. Government, and be entitled to receive the pay 
of that office or position in addition to pay and allowances for 


18 U.S.C. 203(a). 


the unexpired portion of the terminal leave. 5 U.S.C. 5534(a).) 
May not, otherwise than as provided by law for the proper dis- | X 1 


charge of official duties, receive or agree to receive or seek com- 
pensation for services rendered or to be rendered in relation to 


* Includes Warrant Officers. 

** Not prevented from acting as agent or attorney for parents, 
spouse, child, or any person for whom, or for any estate for which, 
one is serving as personal fiduciary, provided that the Government 
official responsible for appointment approves, except in matters 
in which one has participated personally and substantially as a 
Government employee. (18 U.S.C. 205.) 

. Applicable when voluntarily serving period of extended active 
duty in excess of 130 days. (18 U.S.C. 202(a).) When serving 
involuntarily, voluntarily for 130 days or less, or on active duty 
training, applicable only with respect to a particular matter 
involving a specific party or parties in which officer has at any 
time participated personally and substantially as a Government 
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employee or special Government employee through decision, ap- 
proval, disapproval, recommendation, the rendering of advice, 
investigation, or otherwise; or in the case of one having served 
on active duty for training or involuntarily on active duty for 
over 60 days during the immediately preceding period of 365 
consecutive days or voluntarily for 130 days or less, applicable also 
with respect to a matter which is pending in the Department of 
the Navy. (18 U.S.C. 202(a), 203(c), 205.) May act as attorney 
or agent for another person in the performance of work under 
a grant by, or a contract for, the benefit of the United States 
provided that the head of the agency concerned with the grant or 


contract certifies that the national interest so requires. (18 U.S.C. 
205.) 





LAWS/REGULATIONS RESTRICTIONS IMPOSED APPLICABILITY 





Reg | Res oy Res 
any matter in which the United States is a party or has a direct or 
substantial interest, before any department, agency, court- 
martial, officer, or any civil, military or naval commission.** 
(Maximum punishment: $10,000 & 2 years and “shall be in- 
capable of holding any office of honor, trust, or profit under the 
United States.’’) 
18 U.S.C. 205. | May not, otherwise than in the proper discharge of official duties, 
| act as agent or attorney for prosecuting any claim against the 
United States, or receive any gratuity, or any share of or in- | 
terest in any such claim in consideration of assistance in the | 
prosecution of such claim.** (Maximum punishment: $10,000 
| & 2 years.) | 
Art. 1255. Navy May not act as agent or attorney to prosecute a claim against the X § X | |X|} X 
Regulations. United States. | 
18 U.S.C. 205. May not, otherwise than in the proper discharge of official duties, 
act as agent or attorney for anyone before any department, | 
agency, court-martial, officer, or any civil, military or naval | 
commission in connection with any matter in which the United | 
States is a party or has a direct and substantial interest.** | | 
| 
| 





Officer | | Enlisted 
| 


| 
| 
| 
| 
| 


va 





val 
— 


(Maximum punishment: $10,000 & 2 years.) | 
May not, for services as an officer, receive any compensation from | X | X | 
any source other than the U.S. Government, except as may be 
contributed out of the treasury of any state, county, or munici- | 
pality. 
18 U.S.C. 219. May not be or act as an agent of a foreign principal required to | x | 2 | et 
register under the Foreign Agents Registration Act of 1938. | | | 
(Maximum punishment: $10,000 & 2 years.) | 
U.S. Const., Art. I, May not be employed by a foreign government, or an educational | 
§ 9, cl. 8. or commercial institution owned, operated, or controlled by a | | | 
foreign government, unless specific congressional consent is | | 


18 U.S.C. 209(a). 


va 
va 


granted. 

U.S. Const., Art. I, | May not be employed by a foreign government, including an educa- | | xX | 
§ 9, cl. 8;10 U.S.C. | tional or commercial institution owned, operated, or controlled | 
10382. | by a foreign government, without the approval of SECNAV. 

IV-A, DoD Dir. | May not engage in any private business or professional activity 
5500.7. which would place one in a position where there is a conflict be- 

tween private interests and the public interests of the United | | 
States; or which involves the direct or indirect use, or appear- | 
ance of use, of inside information gained through a DoD position 
to further a private interest or for private gain, for oneself or for 
another person or entity. 

IV-D, DoD Dir. | May not engage in personal commercial solicitation and sale to 
5500.7. personnel junior in rank or grade (except one-time sales of per- 

sonal property or a dwelling). 

X-A, DoD Dir. | May not engage in outside employment which interferes with oris | X | X | = | 
5500.7. | incompatible with the performance of Government duties; which 
may reasonably be expected to bring discredit on the Govern- | 
ment or the Navy; or which may create the appearance of con- | 
flict of interest. | 

May not engage in teaching, lecturing, or wie that is dependent | X | X xX | X 
on information obtained as a result of Government employment, | 
except when that information has been published or is available | 

| 


va 
va 
a 
a 


a 
va 
a 
va 


X-D, DoD Dir. 
5500.7. 














| 
| 
| 
| 


on request, or when agency head gives authorization. 








2. Applicable except to reservist on active duty for training. 
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LAWS/REGULATIONS 


XI, DoD Dir. 
5500.7. 


Art. 1260, Navy 
Regulations. 


Art. 1260, Navy 
Regulations. 


Art. 1259, Navy 
Regulations. 

See 46 Comp. Gen. 

400 (1966). 


BuPersMan 
3420500; 
MarCorPersMan 
9350.3b. 

Art. 1252.4, Navy 
Regulations. 


IV-C-3, DoD Inst. 


5120.4 


IV-C, DoD Inst. 5430.1. 


11 U.S.C. 63; 45 Comp. 


Gen. 405 (1966). 
ManMed 3-25. 
ManMed 6-35. 


MarCorpsPersMan 
9350.3f. 


Par. 15, SECNAVINST 


5801.1B. 
10 U.S.C. 974. 


10 U.S.C. 6223. 


10 U.S.C. 6223. 
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RESTRICTIONS IMPOSED 


May not operate a gambling device, conduct a lottery or pool, or 
sell a numbers slip or ticket while on Government owned or 
leased property or while on duty. 

May not for profit or benefit of any kind lend money to any other 
person in the armed services, except by permission of his com- 
manding officer. 

May not, either for himself or as agent for another, engage in trade 
or business on board any ship of the Navy or within any naval 
station or introduce any article for purposes of trade on board a 
Navy ship or within a naval station unless so authorized by the 
commanding officer. (see SECNAVIN51 1740.1A). 


| May not have pecuniary dealings with an enlisted person except 


as required in the performance of his duties. 

May not, when serving on extended active duty, receive pay from 
appropriated funds for Federal civilian employment. However, 
dual pay is permitted when on terminal leave. (5 U.S.C. 5534(a).) 

May not engage in civilian employment for an organization in- 
volved in a strike or lockout. 


In time of war, may not act as a correspondent of a news service 
or periodical, or as a news commentator or analyst, unless as- 
signed to duty in connection with the public relations activities 
of the Naval Establishment, or specifically authorized by 
SECNAV. In time of peace, may act in such a capacity, but 
SECNAYV must be informed. 

May not be a member of the editorial or administrative staffs of a 
civilian newspaper intended for distribution to a specific military 
installation or unit. 

Subject to certain exceptions for news and audience participation 
programs, may not take part in local or regional commercially 
sponsored radio or TV programs without SECNAV approval, 





or on national programs without SECDEF approval. 
May not be appointed as a referee in bankruptcy. 


MEDICAL CORPS ONLY: May not engage in private practice | 
except under emergency circumstances verging on community | 
hardship. 

DENTAL CORPS ONLY: May not engage in civilian or private 
practice. 

MARINES ONLY: May not engage in civilian employment as law 
enforcement officer for a public police force. | 

LAWYERS: May not accept any compensation for legal services | 
rendered to any individual entitled to legal assistance. | 

May not be permitted to leave post to engage in a civilian pur- 
suit or business, or a performance in civil life, for emolument, 
hire, or otherwise, if the pursuit, business, or performance inter- 
feres with the customary or regular employment of local civilians 
in their art, trade, or profession. (Except as provided in 10 U.S.C. 
6223—Marine and Navy Bands.) 

MEMBER OF ANY NAVY BAND: May not receive remunera- 
tion for furnishing music outside of a military installation when 
the furnishing of such music involves competition with local 
civilian musicians. 

MEMBER OF THE MARINE CORPS BAND: May not, as an 
individual, furnish music in competition with any civilian musi- 
cian or receive remuneration for furnishing music except under 





special circumstances when authorized by the President. 
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APPLICABILITY 
Officer Enlisted | 
Reg | Res Reg | Res | 
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LAWS/REGULATIONS 


37 U.S.C. 801(ce). 


18 U.S.C. ¢ 


18 U.S.C. 


18 U.S.C. 


283. 


Art. 1255, Navy 
Regulations. 
18 U.S.C. 207(a). 


18 U.S.C. 207(b). 


5 U.S.C. 3326. 


18 U.S.C. 219. 


U.S. Const., Art. I, 
§9, cl. 8. 


Il. Retired* 


RESTRICTIONS IMPOSED 


During a period of three years after name is placed on retired list, 
if selling, contracting, or negotiating to sell supplies or war ma- 
terials to any agency of DoD, the Coast Guard, the Environ- 
mental Science Services Administration, or the Public Health 
Service may not be paid from any appropriation. 


| May not at any time represent any person in the sale of anything 


to the Department of the Navy. (Note: a lifetime criminal 
prohibition.) 

May not act as attorney or agent for prosecuting or assisting in the 
prosecution of any claim against the United States involving any 
subject matter with which one was directly concerned while on 
active duty. (Note: a lifetime criminal prohibition.) 

May not, within two years after retirement, act as attorney or agent 
for prosecuting or assisting in the prosecution of any claim against 
the United States which involves the Department of the Navy. 
(Note: a criminal prohibition.) 

May not act as attorney or agent to prosecute a claim against the 
United States. 

May not act as attorney or agent for anyone other than the United 
States in connection with any matter involving a specific party 
in which the United States is a party or has a direct and sub- 
stantial interest and in which one participated personally and 
substantially while employed by the Government.*** (Maximum 
punishment: $10,000 & 2 years.) 

May not, within one year after Government employment has 
ceased, appear personally before any court, department or agency 
of the Government as agent or attorney for anyone other than 
the United States in connection with any matter involving a 
specific party in which the United States is a party or is directly 
and substantially interested and which was under his official 
responsibility within a period of one year prior to termination 
of such responsibility.*** (Maximum punishment: $10,000 & 2 
years.) 


May not be appointed to a position in the civil service in or under 


DoD (including a non-appropriated fund instrumentality under 
the jurisdiction of the Armed Forces) during the period of 180 
days immediately after his retirement unless: (1) the proposed 
appointment is authorized by the Secretary concerned or his 
designee for the purpose, and, if the position is in the competi- 
tive service, after approval by the Civil Service Commission; 
(2) the minimum rate of basic pay has been increased under 
5 U.S.C. 5303; or (3) a state of national emergency exists. 

| May not act as agent of a foreign principal required to register 
under the Foreign Agents Registration Act of 1938. (Maximum 
punishment: $10,000 & 2 years.) 


| May not be employed by a foreign government, including an 


educational or commercial institution owned, operated, or 
controlled by a foreign government, unless specific congressional 
consent is granted. 



































APPLICABILITY 
Officer** | Enlisted | 
Reg | Res | Reg Res | 
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* Includes transfer to the Fleet Reserve. 
** Including Warrant Officers. 
*** If possessing outstanding scientific or 
tions, may act as agent or attorney or appear personally in 


taska lovical lift 
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connection with a particular matter in a scientific or techno- 
logical field if the head of the department or agency concerned 
certifies that the national interest would be served by such 
action or appearance. (18 U.S.C. 207.) 
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RESTRICTIONS 


U.S. Const., Art. I, 
§9, cl. 8; 10 U.S.C. 
1032. 


educational or commercial 


SECNAV. 
5 U.S.C. 5532. 


May not be employed by a foreign government including an 
institution owned, 
controlled by a foreign government, without the approval of 


If holding a civilian office or position, appointive or elective, in 





IMPOSED APPLICABILITY 


Enlisted 





Reg | Res 
xX 


operated, or 


the legislative, executive, or judicial branch of the United States 
Government, retirement pay is reduced to an annual rate equal 
to the first $2,000 (periodically adjusted) of the retirement pay 
plus one-half of the remainder, if any. (There is no reduction 
in the case of an officer whose retirement is based on disability 
arising under certain circumstances, or who is employed on a 
temporary or intermittent basis for 30 days or less, or who is 


excepted by certain regulations. 
Art. 1252.4, Navy 


In time of war, may not act as correspondent of a news service or 





Regulations. other periodical, or as a news commentator or analyst, unless 
assigned to duty in connection with the public relations activi- 
ties of the Naval Establishment, or specifically authorized by 
SECNAV. In time of peace, may act in such capacity, but 
SECNAV must be informed. 

CHEMISTRY 


(Continued from page 120) 


military officials generally. According to the 
Manual for Courts-Martial, and the placement 
of Article 31 within the Code, the article sets 
forth a rule of procedure deliberate violation of 
which is punishable under Article 98 of the 
Code.** But, how can there be a “provision .. . 
regulating the proceedings before .. . trial’ © 
when there can be no trial? Nevertheless, there 
are problems with this syllogism. At the time of 
investigation, the military officials would be con- 
templating the possibility of a court-martial for 
the applicability of O’Callahan would be uncer- 
tain. Secondly, the military itself proscribes the 
use of evidence gained in violation of Article 31 
at administrative proceedings even though the 
rules of evidence specifically do not apply to such 
situations.” Thus, policy reasons suggest that 
Article 31 applies in this hypothetical situation 
as well. Of course, there is a nice question as to 
the remedy available to the suspect to keep such 
evidence out of a state criminal proceeding, par- 
ticularly since there are no constitutional ques- 
tions as to its admissibility. 

To conclude, one is forced to concede that 
taking specimens of bodily fluids against the will 
of a suspect is, literally, proscribed by Article 


4. MCM, 1969 (Rev.), par. 177. 
5. UCMYJ, Art. 98, 10 U.S.C. 898 (1964). 
6. BuPers Manual, art. 3420250.4a. 


ow 
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31(a). But so is fingerprinting, trying on clothes, 
and shaving. In contrast, the process does not 
literally fall within Article 31(b). There is no 
interrogation; bodily fluids are not statements. 
Judge Ferguson’s view represents a concern that 
the inherently coercive aspect of the command 
structure might intimidate a military suspect 
causing him, unwittingly, to place himself in an 
equivocal or incriminating position. However, 
it has been observed persuasively that a civilian 
faces the same compulsion when he is advised 
that he has no constitutional right to refuse such 
tests.°’ More importantly, Judge Ferguson’s con- 
cern makes sense if his worry is that an in- 
timidated serviceman may convict himself out 
of his own mouth. This traditional concept sug- 
gests why the Fifth Amendment is framed in 
absolute terms. Nevertheless, there is a distinc- 
tion, concededly metaphysical,** between “‘physi- 
cal evidence” and “testimonial responses.” 
Quite properly, Government investigators ought 
to concern themselves primarily with the former. 
And as long as the accused is not required to par- 
ticipate in the evidence gathering in an affirma- 
tive, conscious manner, the Government ought to 
be permitted to use reasonable methods to gain 
such evidence. It is submitted that taking sam- 
ples of bodily fluids, except perhaps urine, in the 
circumstances suggested above, is a reasonable 
means of gathering evidence. Similarly, cooper- 
ation with civilian law enforcement personnel 
in this area is reasonable and proper. 





57. Rudland, supra note 11, at 54. 
58. See 14 U.C.L.A. L. Rev. 680 nn. 35-46 and accompanying text. 





GOVERNMENT APPEALS 
IN 


MILITARY CRIMINAL CASES 


LIEUTENANT CHESNEY D. FLOYD, JAGC, USNR* 


Article 62(a), UCMJ, and paragraph 67f, MCM, 1969 (Rev.), pro- 
vide for Government appeal to the convening authority in the case of 
certain adverse rulings of military judges, with further provision that 
the judges will accede to the decision of the convening authority on 
matters of law. Lieutenant Floyd explores in depth the legality and 
propriety of this procedure under current concepts of criminal justice. 
Additionally, he probes certain procedural aspects of Article 62(a) 
and paragraph 67f and discusses the hearing which must be afforded 
an accused by the convening authority before deciding to return a case 
to the court-martial for reconsideration. 


INTRODUCTION 


RTICLE 62(a) of the Uniform Code of 
Military Justice (UCMJ) provides: 


(a) If a specification before a court-martial has been 
dismissed on motion and the ruling does not amount 
to a finding of not guilty, the convening authority may 
return the record to the court for reconsideration 
of the ruling and any further appropriate action. 


Paragraph 67f of the Manual for Courts- 
Martial, United States, 1969 (Revised edition) 
prescribes detailed procedures under Article 
62(a). These provisions clearly contemplate an 
avenue of appeal by the prosecution in courts- 
martial, but as Mr. Chief Justice Warren stated 
in his oft-quoted opinion in Carroll v. United 
States,’ “appeals by the Government in criminal 
cases are something unusual, exceptional, not 
favored.” ? In view of this doctrine, and of a 
recently evidenced trend toward increasingly 


“Lieutenant Floyd is currently serving in the Military Justice Di- 
vision, Office of the Judge Advocate General. He received the S.B. 
Degree from Massachusetts Institute of Technology in 1964 and the 
J.D. Degree from Stanford University in 1967. In 1966-67 Lieutenant 
Floyd was Article Editor, Stanford Law Review. He is a member of 
the Bar of the State of California, Ninth Circuit Court of Appeals, 
and the U.S. Court of Military Appeals. 

1. 354 U.S. 394 (1957). 

2. Id., at 400. 
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frequent utilization of the provisions of Article 
62(a) and paragraph 67/,* a close examination 
of the many difficult legal questions presented by 
this military procedure is in order. After exam- 
ination of the history of the existing provisions, 
and consideration of their validity and certain 
questions of applicability, a suggested legisla- 
tive amendment will be advanced. In the view 
of the author, such legislation is not only desir- 
able from the standpoint of obtaining a ra- 
tional legal procedure in this specific regard, but 
is virtually mandated by present trends of 
thought regarding the framework of military 
justice in general. 


BACKGROUND 
The origins of Article 62(a) and paragraph 
67f are shrouded in obscurity. The procedure 
obviously bears an intimate relationship to that 


3. See, e.g., Lowe v. Laird, 18 USCMA 131, 39 CMR 131 (1969); 
United States v. Boehm, 17 USCMA 530, 38 CMR 328 (1968) ; Gail 
v. United States, 17 USCMA 40, 37 CMR 304 (1967). But see ACM 
S-18043, Taylor, 28 CMR 752 (1959). Many unreported cases have 
also recently arisen, e.g., Priest v. Koch, Misc. Docket No. 69-73 
(USCMA, 13 Mar 1970); Fleiner v. Koch, Misc. Docket No. 69- 
47 (USCMA, 7 Oct 1969); NCM 69 3249, Gibson, 26 Feb. 1970; 
NCM 69 2902, Smith, 16 Feb 1970; NCM 69 2272, Lowe, 22 Jan 
1970; NCM 69 0259, Kmiec, 23 Jul 1969; NCM 69 0888, Krieger, 
23 Jun 1969. The “speedy trial revolution” prompted most of these 
decisions. 
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of returning the record to the court for revision 
of the findings or sentence following trial.‘ Such 
proceedings in revision may be traced to their 
British origins,’ and were early set forth by 
leading American commentators on military law 
as established, universal procedure.® The com- 
mentators were generally silent, however, with 
respect to the specific power of the convening 
authority to obtain reconsideration or reversal 
of a court ruling dismissing charges and spec- 
ifications upon sustaining a plea directed to 
their sufficiency, the jurisdiction of the court, or 
in bar or abatement.’ Winthrop did remark on 
the early American practice as follows: 


Where a special plea, interposed by the accused, is 
allowed by the court, the proceedings are, as already 
indicated, for the time at least terminated, and the 
court adjourns, the record of its action being forth- 
with transmitted to the reviewing authority. Such 
authority indeed, as remarked on the subject of the 
Plea to the Jurisdiction, . . . may disapprove the ac- 
tion of the court and order it to proceed with the trial. 
A court-martial—a mere instrumentality for the main- 
tenance of discipline in the army—is not vested by 
statute with power of final disposition of a case under 
these circumstances, and, in the absence of such power, 
it is subject, in regard to its procedure, to the orders 
of the commander by whose order it was created. 
The action of a court-martial upon a special plea, 
motion, .. . or other interlocutory issue, where no 
such power is given it, cannot be allowed to be inde- 
pendent of the approval of the commander without 
authorizing insubordination or assumption in a body 
which would be wholly unwarranted in a separate 
member. 

The court may thus legally be ordered by the proper 
superior to proceed with the trial, notwithstanding its 
allowance of the special plea. But before making such 
order the commander may well pursue the less posi- 
tive course of returning the proceedings to the court 
for revision by it and correction of its action. Should 
it decline to make proper correction, the commander 
should not hesitate to resort to a positive order, if due 
considerations of justice demand it.* 


As authority for the proposition that the com- 
mander could order the court to proceed upon 


—~ 


. The basic statutory authority for revision proceedings is found 
in the same article as that authorizing return of a ruling dismiss- 
ing a specification. UCMJ, art. 62(b), 10 U.S.C. 862(b) (1964). 

5. See, e.g., Simmons, Constitution and Practice of Courts—Martial 
389 (3d ed. 1843). 

. See, e.g., Davis, Military Law of the United States 158 (3d rev. 
ed. 1913); DeHart, Observations on Military Law 203 (1862); 
Harwood, Naval Courts-Martial 144 (1867); O’Brien, A Treatise 
on American Military Laws 277 (1846); Winthrop, Military Law 
and Precedents 454 (2d rev. ed. 1920). 

. But see Harwood, supra note 6, at 91, implying that the conven- 
ing authority had some powers in the matter in naval courts- 
martial. 

. Winthrop, supra note 6, at 273 (footnotes omitted). Winthrop 
states, “Such orders are believed to have been given more fre- 
quently at an earlier period than later.” Jd., at 273 n. 57. 


a 
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return of the proceedings, Winthrop relies 
solely on Army precedents, finding that in 1893 
the Secretary of the Navy declined to approve 
the exercise of such authority ‘‘on the ground 
of want of precedent and because he considered 
the power to be a ‘dangerous’ one.” *° The Secre- 
tary did, however, recognize that there were 
many precedents for returning the proceedings 
for revision, with no compulsion to proceed.'’ 

It is reasonably clear from Winthrop’s lan- 
guage, and that employed by the Secretary of the 
Navy in 1893, that the power to return the pro- 
ceedings to the court on dismissal of a charge 
was viewed as an adjunct to the general revision 
power of the convening authority. 

Like the general revision power, we may 
speculate, the powers presently embodied in 
Article 62(a) and paragraph 67/ arose initially 
without statutory sanction as a “custom of 
war,” because of the felt necessity and justice of 
the circumstances.'! In this respect, the motiva- 
tions underlying the procedure were perhaps 
not far different from those leading to the much 
later enactment of the Criminal Appeals Act 
of 1907 providing for the first time in the 
Federal civil courts for criminal appeals in favor 
of the Government under limited circum- 
stances.” 

Like the revision power, the power to return 
the record to a court-martial on its dismissal of 
charges and specifications was vested in the 
commanding officer convening the court. It was 
natural that this should be so, since historically 
the court-martial was created by this officer and 
was viewed primarily as his instrument for the 
maintenance of discipline.’’ It is important to 
recognize that as this view of the court-martial 
has changed, particularly with the enactment 
of the UCMJ in 1951 and the Military Justice 
Act of 1968, it is no longer “natural” that the 
convening authority should exercise such 
powers. 

The practice reported by Winthrop regard- 
ing the return of specifications dismissed by < 
court-martial was of sufficient acceptability to 
find its way into the early procedural manuals 
governing trials by courts-martial in the Army 


. Id., at 273 n. 59; Navy Court-Martial Order [CMO] 9-18953. 

10. CMO 9-1893. 

11. See, e.g., O’Brien, supra note 6, at 223, 277-78; Winthrop, supra 
note 6, at 273. 

. Act of March 2, 1907, 34 Stat. 1246, as amended, 18 U.S.C. 5731 
(1964). The Criminal Appeals Act will De considered in greater 
detail infra. 

. See Reid v. Covert, 354 U.S. 1 (1957); Davis, supra note 6, at 
13-16, 199-204; Winthrop, supra note 6, at 447-59. For a discus- 
sion of the early view of the court-martial and its gradual 
“civilianization,” see Sherman, The Civilianization of Military 
Law, 22 Maine L. Rev. 3 (1970). 





and Navy," and persisted in subsequent editions 
of these manuals.'® The distinction between the 
Army and the Navy regarding the authority of 
the commander to order the court to proceed 
persisted, albeit in somewhat modified form.'® 

It was with the enactment of the Uniform 
Code of Military Justice that these provisions, 
for the first time, acquired statutory sanction 
in Article 62(a).'' Paragraph 67f of the 1951 
Manual for Courts-Martial was modeled on the 
former Army regulations, and included a pro- 
vision that the court, upon reconsideration, must 
accede to the views of the convening authority 
to the extent the matter in disagreement related 
solely to a question of law. With certain pro- 
cedural modifications subsequently to be dis- 
cussed,'* the 1969 Manual for Courts-Martial 
carried forward the provisions of the 1951 Man- 
ual. Against this backdrop, we turn to questions 
concerning the validity and applicability of par- 
agraph 67f and Article 62 (a). 


VALIDITY OF MCM, 1969 (REV.), PAR. 67f 


Although the decisions of the U.S. Court of 
Military Appeals in United States v. Boehm 
and Lowe v. Laird *° apparently established the 
validity of the procedure prescribed by para- 
graph 67/ of the Manual, they did not specifically 
address one question regarding its propriety. 
Article 62(a) of the Code provides only for re- 
turn of the record to the court for “reconsidera- 
tion of the ruling and any further appropriate 
action,” while paragraph 67/ provides: 

To the extent that the matter in disagreement relates 
solely to a question of law . . . the military judge or 
president of a special court-martial without a military 
judge will accede to the view of the convening au- 
thority. If the matter in disagreement relates to issues 
of fact... the military judge or special court- 
martial . . . will exercise his or its discretion in re- 
considering the motion. 

The validity of these provisions insofar as 
they require a military judge or president to 
accede to the view of the convening authority 
on questions of law has been the subject of sev- 
eral recent Navy cases. Two unpublished board 
of review decisions considered the matter in 


. MCM, U.S. Army, 1917, par. 153(6); Naval Courts and Boards, 
1917, sec. 384. 

- MCM, U.S. 
1937, sec. 473. 

16. Id. Even the Army restricted this authority to questions of law. 

. See, Hearings on H.R. 2498 before a Subcomm. of the House 
Comm. on Armed Services, 81st Cong., 1st Sess., 1177-80 [here- 
inafter House Hearings}. 

18. See text accompanying notes 118-150 infra. 

. 17 USCMA 530, 38 CMR 328 (1968). 

20. 18 USCMA 131, 39 CMR 131 (1969). 


Army, 1949, par. 64f; Naval Courts and Boards, 
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connection with motions to dismiss for lack of 
speedy trial. In NCM 69 0259, Kmiec,” the board 
upheld the provision, but in NCM 69 0888, 
Krieger,” a different, divided board concluded 
that it was invalid because in conflict with the 
Code.** 

Although neither Kmiec nor Krieger found 
its way to the Court of Military Appeals, and 
the Court subsequently decided another case in- 
volving the same issue on alternative grounds,** 
it recently confronted the issue again in the 
general court-martial case of Priest v. Koch.*’ 
In Priest, the defendant was arraigned on one 
charge and two specifications alleging solicita- 
tion to desert and to commit sedition and one 
charge and six specifications alleging violations 
of Article 134. On motion of the defense, the 
military judge dismissed the solicitation specifi- 
cations on the ground they failed sufficiently to 
set forth the manner or means of solicitation. 
The prosecution applied to the convening 
authority under Article 62(a) and paragraph 
67f, and, following an oral hearing at which 


21. 23 Jul 1969 (unpublished). 

22. 23 Jun 1969 (unpublished). 

23. The question involved in Krieger was the propriety of a dismissal 
for lack of speedy trial. The board concluded that the law 
officer was within the area of his discretion in granting the 
motion. Therefore, even under paragraph 67f, return of the record 
and “accession” by the law officer was improper in that par- 
ticular case. Moreover, the board viewed the question of speedy 
trial as a “‘mixed”’ question of law and fact. As in its view “‘ac- 
cession” was required only on pure questions of law, the law 
officer should have exercised his discretion in reconsidering. 
Either of these grounds was sufficient for decision. 

As Krieger illustrates, to the extent that a distinction is made 
between questions of “law” and questions of “fact,” serious prob- 
lems may arise in determining which of these categories the 
question at bar fits. The question of speedy trial is a primary 
stumbling block. Analytically, it would seem that where the 
“what happened” facts are not in dispute, the question is purely 
one of law, albeit one in which the miltiary judge has a range 
of discretion. However, the Court of Military Appeals has from 
time to time characterized the determination as “factual.” See, 
e.g., United States v. Boehm, 17 USCMA 530, 38 CMR 328 (1968) 
(Ferguson, J., dissenting) ; United States v. Parish, 17 USCMA 
411, 38 CMR 209 (1968). It is suggested that these pronounce- 
ments should be viewed merely as stating the discretionary nature 
of the question, and not as deciding that the question is one of 
“fact” for all purposes. In general, it is suggested that a question 
should be viewed as one of fact only to the extent that there 
is an issue as to the underlying events, as opposed to the legal 
consequences of those events. Cf. MCM, 1969 (Rev.), par. 57. 
Of course, where state of mind is relevant, as it is in speedy 
trial questions, a bifurcated question will arise. This adds further 
complexities under present paragraph 67/, in determining what 
is the “matter in disagreement” between the military judge 
(president) and the convening authority. 

Under one interpretation of the decision of the Court in United 
States v. Priest, Misc. Docket No. 69-73 (USCMA, 13 Mar 1970) 
and subsequently to be discussed, the Manual may be improper 
in not requiring accession on questions of fact. 

Fleiner v. Koch, Misc. Docket No. 69-47 (USCMA, 7 Oct. 1969). 
Fleiner involved dismissal for lack of jurisdiction under O’Cal- 
lahan vy. Parker, 395 U.S. 258 (1969). The Court went directly to 
the jurisdictional question, holding that the charge was properly 
dismissed. 

. Misc. Docket No. 69-73 (USCMA, 13 Mar 1970). 
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both sides presented argument,*° the convening 
authority returned the record to the military 
judge, stating: ‘““You will reconvene and recon- 
sider your ruling with respect to the matter in 
disagreement.” 

At an ensuing Article 39(a) session, the 
judge, over protestations of the defense, stated: 
“T propose to rule in accordance with the provi- 
sions of paragraph 67f . , namely that the 
military judge accedes ... to the view of 
the convening authority. ... My ruling... 
which purported to dismiss specifications 1 and 
2 and the charge, Charge I is withdrawn ye 

The defense thereupon sought an extraordi- 
nary writ of prohibition from the Court of Mili- 
tary Appeals to prevent the military judge from 
proceeding to trial on the once-dismissed speci- 
fications, alleging that such an extraordinary 
remedy was appropriate because the question 
was one of “great public importance” ** and the 
action of the convening authority amounted to 
a “gross usurpation of the authority of the Mil- 
itary Judge, and an unpardonable interference 
in the course of proceedings and a denial of due 
process of law.” ** 

The Court of Military Appeals rendered its 
decision denying the relief requested in Priest 
after it had held the petition for over three 
months and the case had been under written 
submission by both sides for over two months, 
and under oral submission for seven weeks. 
Considering that the proceeding was interlocu- 
tory and was preventing the trial from proceed- 
ing, it is evident that there was considerable 
tugging and pulling among the judges. As the 
author was a counsel for the Government on 
the petition, it is not considered appropriate to 
analyze the merits of the arguments for either 
side,’ or the opinion of the court here. In this 
respect the reader is left to his own devices. 


6. For a discussion of the necessity for oral argument before the 
convening authority, see infra, pp. 143-45. 

. Brief in Support of Petition, at 17. See Ex parte Peru, 318 U.S. 
578 (1943). 

8. Id. 

. The defense argued that paragraph 67f was in conflict with 
Article 62(a) because the term “reconsideration” implied ability 
in the military judge to either adhere to his original ruling or 
change it. It found support in the legislative history of the 
provision, which it interpreted as indicating that the Congress 
intended to grant the convening authority only the power pre- 
viously commonly exercised by all the services. See House Hear- 
ings at 1178-80. However, in the Navy, prior to 1951, ‘‘accession”’ 
was not required. See Naval Courts and Boards, 1937, secs. 
410, 473, 573 & n.74. The defense also argued that the Military 
Justice Act of 1968 (82 Stat. 1335) was inconsistent with para- 
graph 67/, for it was designed to enhance the powers and prestige 
of the military judge. Finally, the defense argued that return of 
the record was a denial of due process because the convening 
authority was a layman passing judgment on the decision of a 
qualified military judge on a point of law (the sufficiency of the 
specifications) which he (the convening authority) had previously 


i 


2th 


to 


JAG JOURNAL 


132 





The Court’s opinion is interesting because of 
the small portion it devotes to the central issue 
in the case, that is, the validity of the “acces- 
sion” provision of paragraph 67f. After stating 
the case, the Court reasons at great length in 
holding that Article 62(a) applies equally to 
military judges and to presidents of special 
courts-martial, and that review of dismissals 
by the convening authority is not a denial of 
due process because he is a layman or because 
of his prior participation in the case. With re- 
gard to the central issue, however, the court 
states only: 


Carried to its outer limits, the petitioner’s argument 
envisages an impasse between an unyielding trial 
court and a persistent convening authority. We do not 
believe that kind of exercise in futility was intended 
by the Congress. In view of the action we propose to 
take, however, we need not now decide whether the 
Manual provision properly differentiates between 
questions of law and questions of fact in regard to 
accedence to the convening authority’s determination. 


The court went on to conclude that, under the 
particular circumstances of the case, petitioner 
would suffer no risk of irreparable harm if left 
to the usual course of appeal. Accordingly, it 
did not pass on the legal sufficiency of the dis- 
missed specifications. Judge Ferguson con- 
curred only in the result on the ground that the 
question was purely one of law, ultimately 


determined adversely to the accused in his initial decision to 
refer the case to trial. See In re Murchison, 349 U.S. 133 (1955). 

The prosecution countered by arguing that the words of Article 
62(a) had no “plain” meaning, and left leeway for the prescrip- 
tion of the nature of “further appropriate action” by the Presi- 
dent pursuant to Article 36. See, e.g., United States v. Robinson, 
13 USCMA 674, 33 CMR 206 (1963). Although the legislative 
history of Article 62(a) is somewhat ambiguous, Congress had 
before it only a citation to the Army practice on accession. 
Nothing was cited to the subcommittee which established that 
“accession” was not required in the Navy. And, as paragraph 67/ 
is a contemporaneous and long-standing administrative interpre- 
tation of an ambiguous statute, it is itself good evidence that the 
legislative intention was to require the military judge to accede 
on points of law. See Edward’s Lessee v. Darby, 25 U.S. (12 
Wheat) 206, 210 (1827) ; Griswold, A Summary of the Regulations 
Problem, 54 Harv. L. Rev. 398 (1941). Paragraph 67f is con- 
sistent with the recognized judicial role of the convening author- 
ity and the practice in the Federal district courts. See, e.g., 
United States v. Nix, 15 USCMA 578, 36 CMR 76 (1965); 18 
U.S.C. 3731. The Military Justice Act of 1968, which did not 
amend Article 62(a) in any respect, amounted to a Congressional 
ratification of paragraph 67f. See, e.g., Cammarano v. United 
States, 358 U.S. 498 (1959); Electric Battery Co. v. Shimadzu, 
307 U.S. 5 (1939); United States v. Stowe-Woodward, 306 F.2d 
678 (ist Cir. 1962), cert. denied 371 U.S. 949 (1963). See gen- 
erally 2 Sutherland, Statutory Construction, sec. 5109 (3d ed. 
1943). Finally, decisions of the Federal courts clearly establish 
that the fact that the convening authority made an_ initial 
determination as to the sufficiency of the specifications does not, 
as a matter of due process, disqualify him from subsequently act- 
ing in the case. See, e.g., FTC v. Cement Institute, 333 U.S. 
638 (1948); Henry v. Hodges, 171 F.2d 401 (2d Cir. 1948), cert. 
denied 336 U.S. 968 (1949). See generally 2B Barron & Holtzoff, 
Federal Practice and Procedure, Sec. 902; Ratner, Disqualification 
of Judges for Prior Judicial Actions, 3 How. L. J. 228 (1957). 





reviewable on appeal after final judgment. In 
a footnote he clearly implies that the military 
judge is bound to accede on questions of law, 
by stating that 


I do not believe that Article 62(a) ... compels the 
military judge to reverse his ruling when the conven- 
ing authority returns the case for reconsideration if 
the ruling is based on a mixed question of fact and 
law or one of fact alone. 


Although it is possible to read Priest as 
standing only for the proposition that the case 
was not an appropriate one for extraordinary 
relief, the author believes it is most reasonably 
interpreted as a unanimous decision that the 
“accession” provision of paragraph 67f of the 
Manual is valid.*° The author is of the further 
opinion, however, that judges should independ- 
ently redetermine rulings on questions of fact 
returned under Article 62(a) as required by the 
manual, notwithstanding a possible contrary 
inference from the language of the majority 
opinion. 


PRACTICE UNDER ARTICLE 62(a) 


Apart from the question of the validity of 
the requirement of paragraph 67f regarding 
“accession” by the military judge, several in- 
teresting and as yet completely unanswered 
questions regarding practice under Article 62 
(a) present themselves. These questions include 
the circumstances under which dismissals are 
subject to review, the time during the proceed- 
ings at which review may be had, and the re- 
quired procedures on review. 


30. MCM, 1969 (Rev.), par. 1226(3), appears to grant the convening 

authority power to review a military judge’s determination 
regarding the mental capacity of the accused: 
“If the convening authority disagrees with the determination of 
the court or if he determines that the disability was temporary 
and that the accused has recovered his mental capacity, he may 
return the case to the court with instructions to reconsider the 
question and, if appropriate, to proceed with the trial.”’ 

In the opinion of the author, this provision, which finds no 
sanction anywhere in the Code or its legislative history, is invalid. 
However, it must be recognized that two judges apparently 
thought it valid in United States v. Knudson, 4 USCMA 587, 16 
CMR 161 (1954) (Quinn, C.J., and Latimer, J.) (dictum), al- 
though that is i nt with the result in Knudson. 
It is particularly interesting that Judge Latimer, who dissented 
from the Court’s decision that a convening authority could not 
interfere with a law officer’s determination to grant a con- 
tinuance, stated, after referring to Article 62(a): “If Congress 
permitted intervention in one area, then the President, when 
he authorized the same powers in other areas, was not enact- 
ing rules and regulations contrary to the Code. .. .” Id. at 603, 
16 CMR at 177. This analysis is, in my opinion, incorrect. In the 
area of Government appeals in criminal cases, we should require 
some more specific indication of congressional intention. 

Assuming paragraph 1226(3) is not valid, it may be possible 
for the aggrieved prosecutor to obtain review by way of extraor- 
dinary writ from the USCMA or a court of military review in 
certain limited circumstances, See note 151 infra. 
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A. Circumstances under which dismissals are 
subject to review under Article 62(a). 

The language of Article 62(a) appears clearly 
to authorize return of the record for recon- 
sideration whenever “a specification before a 
court-martial has been dismissed on motion and 
the ruling does not amount to a finding of not 
guilty.” Paragraph 67f approaches the prob- 
lem from the opposite direction, providing that 
the convening authority may not return the 
record for reconsideration of a ruling which 
amounts to a finding of not guity, “. . . as, for 
example, the granting of a motion to dismiss 
because of lack of mental responsibility at the 
time of the offense (120b) or the granting of a 
motion for a finding of not guilty (7la; Art. 
62(b)).” Further, “. . . the convening author- 
ity may not direct the military judge to recon- 
sider a ruling on a motion to grant appropriate 
relief or a ruling granting a request for a con- 
tinuance.” *! The negative implication is that 
any other type of ruling dismissing a specifica- 
tion may be returned. 

An examination of the history of 18 U.S.C. 
3731, which provides for Government appeals to 
the Supreme Court or a court of appeals from 
certain adverse Federal district court rulings, 
reveals, however, that the ‘‘plain meaning” rule 
of statutory construction must be taken with a 
grain of salt in this area.** In order to under- 
stand fully the problem presented, a detailed 
consideration is necessary. At common law there 
was no right of appeal in favor of the Govern- 
ment in criminal cases, and the Supreme Court 
announced this doctrine for the Federal civil 
courts in 1892 in its decision in United States 
v. Sanges,** which decided generally that the 
Government enjoyed no right of appeal in a 
criminal case in the absence of an express 
statute conferring such right.** Primarily in 





31. This latter provision was inserted in paragraph 67f in the 1969 
revision of the Manual in order to reflect the decision of the 
U.S. Court of Military Appeals in United States v. Knudson, 
4 USCMA 587, 16 CMR 161 (1954). See Air Force Summary of 
Changes in the MCM, 1969, at 21-22. 

Regarding 18 U.S.C. 3731, see generally Friedenthal, Government 

Appeals in Federal Criminal Cases, 12 Stan. L. Rev. 71 (1959). 

See also Kurland, The Mersky Case and the Criminal Appeals Act, 

28 U. Chi. L. Rev. 417 (1961). Regarding the “‘plain meaning” 

rule, see generally 2 Southerland, Statutory Construction, sec. 

5109 (3d ed. 1943). 

33. 144 U.S. 310 (1892). 

34. The Court concluded: “In none of the provisions of this act, 
defining the appellate jurisdiction, either of this court, or of the 
Circuit Court of Appeals, is there any indication of an intention 
to confer upon the United States the right to bring up a criminal 
case of any grade after judgment below in favor of the defend- 
ant. It is impossible to presume an intention on the part of 
Congress to make so serious and far-reaching an innovation in 
the criminal jurisprudence of the United States.” IJd., at 323. 
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order to prevent inferior judges from invalidat- 
ing its recently enacted socially and economi- 
cally directed criminal legislation,® the Con- 
gress enacted the Criminal Appeals Act of 
1907,°* authorizing Supreme Court review on 
writ of error of limited types of decisions ad- 
verse to the Government. 

In order to remedy certain lacunae in the 1907 
statute, the Act was amended in 1942 to pro- 
vide for appeal of certain rulings to a circuit 
court of appeals.*’ As the Act stood after the 
1942 amendment, Government appeals could be 
had to the Supreme Court or a court of appeals 
only from judgments or decisions sustaining 
special pleas in bar, pleas in abatement, or 
demurrers to, or the setting aside or quashing 
of, an indictment or information. These terms 
being reasonably well defined at common law, it 
would appear that appeals were authorized in 
only limited circumstances, and not from any 
and all decisions or judgments dismissing an in- 
dictment or information. 

In 1946, before this question was authorita- 
tively settled, however, the Federal Rules of 
Criminal Procedure became effective.** Rule 
12(a) abolished pleas in abatement, special 
pleas in bar, demurrers and motions to quash, 
providing that defenses or objections formerly 
raised by one of these pleas, demurrers, or 
motions should thereafter be raised “. . . only 
by motion to dismiss or to grant appropriate 
relief. . . .” Rule 54(c) further provided that 
the words “demurrer,” “motion to quash,” 
“plea in abatement,” “‘plea in bar” and “special 
plea in bar” or words to the same effect in any 
act of Congress “. .. shall be construed to 
mean the motion raising a defense or objection 
provided in Rule 12.” Thus, the present version 
of the Criminal Appeals Act*® is broadly 
phrased, authorizing Government appeals from 
decisions or judgments setting aside or dismiss- 
ing any indictment or information or any count 
thereof. 


. See Kurland, supra note 32, at 445-55. 

. 34 Stat. 1246 (1907). 

- 56 Stat. 271 (1942). 

- 327 U.S. 821 (1946). 

- 18 U.S.C. 3731. Appeal by United States. 

An appeal may be taken by and on behalf of the United States 
from the district courts direct to the Supreme Court of the 
United States in all criminal cases in the following instances: 

From a decision or judgment setting aside, or dismissing any 
indictment or information, or any count thereof, where such 
decision or judgment is based upon the invalidity or construc- 
tion of the statute upon which the indictment or information 
is founded. 

From a decision arresting a judgment of conviction for in- 
sufficiency of the indictment or information, where such decision 
is based upon the invalidity or construction of the statute upon 
which the indictment or information is founded. 
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In the face of such broad language, it would 
appear, as it presently appears with respect to 
Article 62 (a), that Government appeal from any 

‘cision or judgment setting aside or dismissing 
any indictment or information or any count 
thereof was authorized. However, the Federal 
courts were not to be bound by the “plain” words 
of the statute, and looked behind them to their 
history.*° The notes of the Advisory Committee 
on Rules made it quite clear that the changes 
in terminology effected by the Rules of Criminal 
Procedure were in no way to affect the scope of 
the Government’s right of review. Accordingly, 
after the adoption of the rules, as well as before, 
the Government could appeal only where the dis- 
missal resulted from what formerly would have 
been a ruling sustaining a common law plea in 
bar (to the Supreme Court only), plea in abate- 
ment, demurrer, or motion to quash or set 
aside.** 

The law books are now filled with the strug- 
gles of the Federal circuit courts and the 
Supreme Court in finding (and declaring) the 
scope of such terms. The issue has most clearly 
presented itself in cases involving dismissals 
for failure to comply with discovery orders * 


From the decision or judgment sustaining a motion in bar, when 
the defendant has not been put in jeopardy. 

An appeal may be taken by and on behalf of the United 
States from the district courts to a court of appeals in all 
criminal cases, in the following instances: 

From a decision or judgment setting aside, or dismissing any 
indictment or information, or any count thereof except where a 
direct appeal to the Supreme Court of the United States is 
provided by this section. 

From a decision arresting a judgment of conviction except where 
a direct appeal to the Supreme Court of the United States is 
provided by this section. 

From an order, granting a motion for return of seized property 
or a motion to suppress evidence, made before the trial of a 
person charged with a violation of any law of the United States, 
if the United States attorney certifies to the judge who granted 
such motion that the appeal is not taken for purpose of delay and 
that the evidence is a substantial proof of the charge pending 

+ the Aaf., a t. 
The appeal in all such cases shall be taken within thirty days 
after the decision or judgment has been rendered and shall 
be diligently prosecuted. 

Pending the prosecution and determination of the appeal in the 
foregoing instances, the defendant shall be released in accordance 
with chapter 207 of this title. ... (As amended June 19, 1968, 
Pub. L. 90-351, title VIII, § 1301, 82 Stat. 237.) 

See Carroll v. United States, 354 U.S. 394 (1957) ; United States v. 
Apex Distributing Co., 270 F. 2d 747 (9th Cir. 1959) (en banc): 
“[A] jurisdictional statute such as this is to be interpreted in 
light of its legislative history whether or not the statutory 
language is ambiguous.” /d. at 751. 

See, e.g., United States v. Apex Distributing Co., 270 F. 2d 747 
(9th Cir. 1959) (en banc). Regarding the meaning of “motion in 
bar” as those words are used in the present 18 U.S.C. 3731, see 
United States v. Mersky, 361 U.S. 431 (1960). Regarding the 
meaning of the other terms, see cases cited infra notes 42, 43. 
Will v. United States, 389 U.S. 90 (1967) (dictum); United 
States v. Apex Distributing Co., 270 F. 2d 747 (9th Cir. 1959) (en 
banc); United States v. Heath, 260 F. 2d 623 (9th Cir. 1958) ; 
United States v. Nardoliilo, 252 F. 2d 755 (1st Cir. 1958). 
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and dismissals resulting from orders suppress- 
ing evidence which was essential to the Govern- 
ment’s case.*® Such dismissals are ordinarily 
clearly not in response to a “motion in bar,” or 
otherwise appealable to the Supreme Court.** 
With respect to discovery orders, the question 
is whether they fall into any of the categories 
of orders appealable to the circuit courts. It 
now appears reasonably well settled by judicial 
decision that dismissals resulting from failure 
to comply with such orders are not appealable 
under 18 U.S.C. 3731. The leading statement is 
found in the en bane decision of the Ninth Cir- 
cuit Court of Appeals in United States v. Apex 
Distributing Company. There the court dis- 
cussed the common law meaning of the terms 
“demurrer,” “plea in abatement,” and motion 
“quashing” an indictment or information, and 
concluded broadly that appeals to a court of 
appeals (other than from a judgment in arrest 
of conviction) could be taken only “. . . where 
the order appealed from dismissed an indict- 
ment or information, or a count thereof, because 
of a defect in such indictment or information or 
in the institution of the prosecution and where 
the particular defect did not involve the inva- 
lidity or construction of the statute upon which 
the indictment or information was founded.” *° 
(Emphasis added.) The court did not consider 
dismissal because of refusal to comply with a 
pretrial discovery order to fall in this category. 

The path of decision in connection with 
orders suppressing evidence has been more tor- 
tuous, and need not detain us long. The Supreme 
Court established conclusively that neither pre- 
nor post-indictment motions suppressing evi- 
dence were appealable in themselves.*? In 
DiBella v. United States the Court further indi- 
cated in dictum that previous decisions of the 
circuit courts holding that the Government had 
no right to appeal even when such suppression 
orders forced a dismissal of its case because of 
inability to proceed were correct.*® Notwith- 
standing DiBella, however, subsequent Federal 
decisions maintained a preexisting distinction 





43. DiBella v. United States, 369 U.S. 121 (1962); United States v. 
Dote, 371 F. 2d 176 (7th Cir. 1966) ; United States v. Kanan, 341 
F. 2d 509 (9th Cir. 1965) ; United States v. Tane, 329 F. 2d 848 
(2d Cir. 1964) ; United States v. Wheeler, 256 F. 2d 745 (3d Cir. 
1958), cert. denied, 358 U.S. 873 (1958); United States v. Pack, 
247 F. 2d 168 (3d Cir. 1957); United States v. Asby, 245 F. 2d 
684 (5th Cir. 1957); United States v. Ponder, 238 F. 2d 825 (4th 
Cir. 1956); United States v. Janitz, 161 F. 2d 19 (3d Cir. 1947). 

44. But see United States v. Heath, 260 F. 2d 623 (9th Cir. 1958). 

45. 270 F. 2d 747 (9th Cir. 1959) (en banc). 

46. Id. at 753-54. 

47. DiBella v. United States, 369 U.S. 121 (1962); Carroll v. United 
States, 354 U.S. 394 (1957) 

48. 369 U.S. at 130. 
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between dismissals which were the practical 
effect of prior suppression orders and dismissals 
which were predicated on the court’s deter- 
mination that the indictment was based on 
illegal evidence, and thus was illegally obtained, 
the latter being appealable.*? Such a distinction 
was consistent with the general standards of 
appealability laid down in the Apex Distribut- 
ing Company case.°*° 

The relevance of the foregoing to practice 
under Article 62(a) is easily seen. Historically, 
military pleas were in rough accord with those 
at common law.*! The 1917 Manual for Courts- 
Martial, U.S. Army, recognized pleas to the 





49. See, e.g., United States v. Dote, 371 F. 2d 176 (7th Cir. 1966); 
United States v. Tane, 329 F. 2d 848 (2d Cir. 1964) ; United States 
v. Wheeler, 256 F. 2d 745 (3d Cir. 1958), cert. denied, 358 U.S. 
873 (1958). Regarding the propriety of a Federal judge dismiss- 
ing an indictment b i p t evidence was presented 
to the grand jury, compare United States v. Blue, 384 U.S. 251, 
255 & n. 3, with United States v. Tane, supra, at 853, 854. 

The questions regarding appealability of dismissals based on 
prior orders suppressing evidence were largely rendered moot 
insofar as the Federal courts are concerned by an amendment to 
18 U.S.C. 3731 contained in the Omnibus Crime Control and Safe 
Streets Act of 1968, 82 Stat. 237 (1968). This Act provided for 
Government appeals to the courts of appeals from an order 
granting a motion to suppress evidence made before trial, upon 
certificate of the United States attorney that the appeal is not 
taken for purpose of delay and that the evidence is a sub- 
stantial proof of the charge pending t the d. See 
supra note 62, par. 8. The amendment was prompted by con- 
gressional concern with the growing incidence of pretrial rulings 
suppressing confessions and evidence obtained by search on con- 
stitutional grounds. Faced with adverse rulings, the Government 
was unable to obtain review of the practice in question, and thus 
might be forced to abandon it without obtaining a litigation of 
the issue in the higher Federal courts. See 114 Cong. Rec. 14788-89 
(1968) (remarks by Senator Allott). As the legislative history 
indicates, a Federal judge could imbue his suppression rulings 
with immunity by entertaining the motion at the trial or hear- 
ing, rather than prior to trial. In that case, the previous author- 
ity would become pertinent. 

The appealability of various other rulings under section 3731 
has been litigated in the courts of appeals. In Umbriaco v. United 
States, 258 F. 2d 625 (9th Cir. 1958), the court held that a 
trial judge’s post-conviction ruling of acquittal because of in- 
sufficiency of the evidence was not appealable. In United States 
v. Shapiro, 222 F. 2d 836 (7th Cir. 1955), the court held that a 
district court’s order setting aside a judgment of conviction and 
permitting the defendant to withdraw his plea of nolo contendere 
was not appealable. In United States v. Cleary, 265 F. 2d 459 (2d 
Cir. 1959), cert. denied, 360 U.S. 936 (1959), the Second Circuit 
held dismissal of an indictment because based on self-incrimina- 
tory testimony before a grand jury appealable, and in United 
States v. Hughes, 311 F. 2d 845 (3d Cir. 1962), an appeal was 
entertained where the district judge quashed an indictment 
because of a prior illegal arrest. In a most interesting decision, 
United States v. Brodson, 234 F. 2d 97 (7th Cir. 1956), 241 F. 
2d 107 (7th Cir. 1956), the Seventh Circuit held appealable 
a district judge’s ruling dismissing the indictment because 
the initiation of a criminal prosecution for tax evasion during the 
pendency of a jeopardy assessment and accompanying liens 
deprived the defendant of sufficient funds adequately to defend 
himself. The court implicitly determined that the plea was a 
“plea in abatement.” This decision is not reconcilable with the 
general rule of appealability formulated in the Apex Distributing 
Company case. 

See, e.g., Winthrop, supra note 6, ch. 16, discussing pleas to the 
jurisdiction, motions to quash or strike out, and special pleas 
in bar; Davis, supra note 6, at 96-114. 


+, 
Inc 





50. 





51. 


FEBRUARY-MARCH-APRIL 1970 





jurisdiction, in abatement, and in bar of trial. 
However, as pleas in abatement were, in the 
military, not grounds for dismissal, return of 
the record for reconsideration was authorized 
only upon the sustaining of a plea to the juris- 
diction or in bar.°*? 

In the 1928 Army Manual, the same pleas 
were recognized, and return of the record was 
authorized when the trial could not proceed 
because of the action of the court on any of those 
pleas “or other similar objections.” * In the 
1949 Army Manual, however, such special pleas 
were abolished; defenses or objections raised 
before trial of the general issue were to be raised 
only by “motion to dismiss or to grant appropri- 
ate relief.” °* Correspondingly, the convening 
authority was authorized to return for recon- 
sideration rulings of the court dismissing the 
specifications.®» Historical materials indicate 
that the change in terminology, abolishing the 
old special pleas, was made in order to bring 
procedures into conformity with those existing 
in the Federal courts under Rule 12 of the 
Federal Rules of Criminal Procedure. In the 
Navy, prior to the enactment of the UCMJ, 
pleas and motions with a common law foundation 
were still in use. It is against this backdrop, 
and the backdrop of the changes in terminology 
in 18 U.S.C. 3731, that Congress enacted Article 
62(a), phrased in terms of the “dismissal” of a 
specification. 

One argument supporting a restrictive view 
of the scope of Article 62(a) would be that 
Congress, being aware of the limited scope of 
18 U.S.C. 3731, despite its being phrased broadly 
in terms of all dismissals of indictments or 
informations, meant to limit the military prac- 
tice in the same manner.*® This argument should 
be rejected, however, as a complete legal fiction. 
The legislative history of Article 62(a) contains 
absolutely no discussion of practice under section 
3731. It evidences no specific concern with the 
problem at issue. The most that can be said is 
that Congress, in enacting the Article, intended 
to incorporate existing military procedure.°° 


52. See MCM, U.S. Army, 1917, pars. 145, 147 153(b). 

53. MCM, U.S. Army, 1928, par. 64a. 

54. MCM, U.S. Army, 1949, par. 63. 

55. Id., par. 64f. 

56. Legal and Legislative Basis, MCM, 1951, at 81, 82. 

57. Naval Courts and Boards, 1937, sec. 404. 

58. This argument is reinforced by the wording of Article 36, evidenc- 
ing a clear congressional intent for conformity with practice 
in the Federal district courts. 

59. The House Hearings read: “Under present Army, Navy and Air 
Force practice . .. the convening authority has the power set 
out in this subdivision.” Mr. Larkin stated: “[{I]t is adopted 
from present regulations . . . [the regulations of] the Navy and 
APM. coe 
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The author’s review of decisions of the Army 
Boards of Review from 1929 to 1949, and of 
Navy Court-Martial Orders from 1881 to 1951 
revealed no decision returning a ruling for re- 
consideration which could not be classified in 
one of the categories appealable under the 1942 
version of the Criminal Appeals Act as those 
categories have been defined by the Federal 
courts.” There is no evidence that change in 
language of the 1949 Army Manual was in- 
tended to alter the prev us practice. Accord- 
ingly, it would appear that a military court 
should not take a broader view of the rulings 
reviewable under Article 62(a) than that taken 
by the Federal civil courts under 18 U.S.C. 3731. 

It must be recognized, however, that the 
interpretation of the Federal courts has been 
subject to justifiable criticism on the ground 
that, at least with respect to dismissals other 
than those resulting from failure of evidence 
following a suppression order, review of all dis- 
missals based on points of law is consistent with 
the legislative history of the Criminal Appeals 
Act and desirable from the standpoint of pol- 
icy.“ A military court imbued with a liberal 
conception of its role in the legal process, recog- 
nizing the complexity and questionable validity 
of the civil court doctrine, and cognizant of the 
essential ambiguity of the legislative history of 
Article 62(a) might well determine to sweep 
away the nice distinctions drawn in this area by 
the Federal civilian courts. Although this posi- 
tion has much to be said for it, the author would 
submit that at this time, with the military justice 
system subject to attack from every quarter, 
much can be said from a policy standpoint for a 
“let the Congress do it” attitude with respect to 
expanding the scope of Government appeals in 
the military beyond that under 18 U.S.C. 3731. 

Turning to the decisions of the Court of Mili- 
tary Appeals, a close reading of the Court’s 
decision in United States v. Boehm reveals 
that it sidestepped the issue just outlined. At 
issue was the power of the convening authority 
to return a dismissal on speedy trial grounds to 
the court-martial. The defense contended that 
Article 62(a) merely restated the practice in 
existence before its enactment, and that al- 
though pleas in bar were then authorized 
grounds for dismissal, lack of speedy trial was 
not then a proper basis for a plea in bar. Holding 


60. See CM 332514, Mattingly, 81 BOR 139 (1948); CM 209900, Ben- 
jamin, 9 BOR 149 (1938); CM 204275, Lichtenfels, 7 BOR 395 
(1936); CMO 7-1932, at 12-13; CMO 263-1919, at 1-2. As in- 
dicated, the reported authority is, in fact, sparse. 

61. Friedenthal, supra note 32, at 86-87. 

62. 17 USCMA 530, 38 CMR 328 (1968). 





the dismissal within the terms of Article 62 (a), 
the Chief Judge, with Judge Kilday concurring, 
first stated that “[o]n the basis of a literal 
reading of Article 62(a), the dismissal of a 
charge for lack of speedy trial is plainly within 
its terms.” ® Similarly, Judge Kilday found the 
terms of Article 62(a) “plain and unambigu- 
ous.” * Accordingly, it was to be “applied, not 
interpreted.” © The Chief Judge, however, went 
on to deal with the defense argument by exam- 
ining Federal precedents under 18 U.S.C. 3731 
and concluded that even under those precedents, 
a motion to dismiss on speedy trial grounds was 
properly characterized as a “motion in bar.” It 
would appear, then, that the Chief Judge has 
not resolved the question whether Article 62 (a) 
may be more limited than it appears on its face. 
Further, he would appear to have an inclination 
to look to the Federal authorities under 18 
U.S.C. 3731 in determining the scope of the 
Article. In the author’s opinion, this is the 
proper approach. With Judge Darden and Judge 
Ferguson not having expressed an opinion on 
this issue,** the Court could adopt either ap- 
proach to the interpretation of Article 62 (a). 

Assuming the Court does adopt a narrow view 
of Article 62(a), what issues can be expected to 
arise in the military system? The author would 
suggest that one battleground may be dismissal 
because of failure of evidence resulting from 
suppression orders entered at Article 39(a) 
sessions. Although such dismissals are not 
clearly authorized in MCM, 1969 (Rev.),® it 


63. 
64. 
65. 
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17 USCMA at 533, 38 CMR at 331. 
17 USCMA at 538, 38 CMR at 336. 
Id. 
Judge Ferguson dissented in Boehm on the ground that the issue 
of speedy trial was an issue of fact, and thus not returnable to 
the court. 17 USCMA at 540-42, 38 CMR at 338-40. It would appear 
he was incorrect even under his own logic insofar as the matter 
of returning the record for reconsideration is concerned, as 
opposed to the matter of accession. 

. Decisions under the 1951 and 1969 Manuals dealing with Article 
62(a) and paragraph 67f are few. In United States v. Stringer, 
5 USCMA 122, 17 CMR 122 (1954), the Chief Judge, in a 
dictum, states that the erroneous decision of a law officer grant- 
ing a motion for a mistrial is subject to review under paragraph 
67f. This dictim is erroneous under even the expanded view of 
Article 62(a), and should not be followed. The other decisions 
of the Court are cited supra note 3. Boehm, Lowe, and Gail are 
concerned with dismissals for lack of a speedy trial. Fleiner v. 
Koch was concerned with a dismissal for lack of jurisdiction. 
Priest v. Koch is concerned with a dismissal for failure to state 
an offense. In the one reported board of review case, Taylor, 
the president of the court-martial had dismissed some of the 
charges for failure to include them at a prior court-martial 
of the accused even though they were then known, in violation 
of Manual paragraphs 30f and 33h. The board held the dis- 
missal properly reviewable under paragraph 67f. The determina- 
tion would appear to be consistent with a limited view of the 
scope of Article 62(a), as the motion could be characterized as 
one “in bar” as defined by the Supreme Court under the Federal 
civilian statute. See Friedenthal, supra note 32, at 77-81. 

68. See MCM, 1969 (Rev., ch. 12). 
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seems clear that the new military judges must 
possess inherent power to dismiss a case or 
charge in the interests of justice. In light of 
the prior willingness of the Court of Military 
Appeals to view expansively powers of the mili- 
tary judge,”° and in light of the congressional 
mandate that military procedures should con- 
form, insofar as practical, to those in the Fed- 
eral district courts, it seems likely that military 
judges will adopt the same procedures as that 
utilized by Federal district judges.”! The resolu- 
tion of the issue in the military, even under a 
narrow view of Article 62(a), may be that the 
dismissal is ordinarily appealable since, ordi- 
narily, the deficient evidence will have been be- 
fore the convening authority at the time he re- 
ferred the charges to trial. Thus, it could be 
reasonably argued that there was a “defect .. . 
in the institution of the prosecution.” * 

As in the Federal courts, some controversy 
may also be expected as to the appealability of 
orders dismissing charges because of the failure 
of the Government to comply with a discovery 
order entered at an Article 39(a) session. 
Again, dismissal on such a basis is not clearly 
authorized, but it must be assumed that military 
judges possess the power to enforce their own 
discovery orders.** Other issues will no doubt 
arise as they have in the Federal courts, but this 
article cannot discuss them all. It must be lim- 


69. See, e.g., United States v. Apex Distributing Co., 270 F.2d 747, 

755-56 (9th Cir. 1959) (en banc). 

See, e.g., United States v. Drexler, 9 USCMA 405, 26 CMR 185 

(1958) (establishing power of military judge (law officer) to 

dismiss multiplicious specifications) ; United States v. Stringer, 

5 USCMA 122, 17 CMR 122 (1954) (concluding that that law 

officer possesses the power to declare a mistrial) ; see also CGCM 

20266, Stynon, 21 CMR 584 (1956). 

. If the prosecutor were to announce he was unable to proceed 

in view of the judge’s ruling, a judge might be inclined to grant 

a motion for a finding of not guilty. On its face such a dismissal 

would not be appealable under Article 62(a). However, as the 

prosecutor has simply elected not to proceed, and has not 
attempted to prove his case, there is a question as to the 
appropriateness of granting such a motion. If it is not appropriate, 

a further question as to appealability remains. 

United States v. Apex Distributing Co., 270 F. 2d at 753-54. See 

cass cited note 49, supra. In this regard, the Court of Military 

Appeals has occasionally analogized the role of the convening 

authority in referring charges to trial to that of the grand jury 

in returning an indictment. See, e.g., United States v. Roberts, 

7 USCMA 322, 22 CMR 112 (1956). Assuming some such dis- 

missals are not appealable, a divergence between military and 

civilian practice would result in view of the 1969 amendments 

to 18 U.S.C. 3731. 

. The basis for inferring the power to dismiss in this area is 
strengthened by the fact that military discovery practice has 
followed civilian developments. See, e.g., United States v. Heinel, 
9 USCMA 259, 26 CMR 39 (1958), following Jencks v. United 
States, 353 U.S. 657 (1957); ACM 16357, Combs, 28 CMR 866 
(1959). But see 18 U.S.C. 3500 (mistrial an appropriate remedy 
for failure to produce). 
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ited to describing the problem and suggesting a 
possible guide for solution." 

There may be some question as to the author- 
ity to review where a dismissal is not based on 
the motion of a party, but is granted by the 
military judge on his own motion. In the 
author’s opinion, a specification so dismissed 
should be considered dismissed “on motion” 
within the meaning of Article 62(a). Any other 
position would undercut the effectuation of the 
purpose of Article 62(a). The substance of the 
relief granted should contro] the reviewability 
of the dismissal.” 


74. It would appear to the author that dismissal predicated upon 
failure of the Government to adequately comply with an order 
to remedy a defect raised by a motion for appropriate relief, 
such as a defective pretrial investigation, or insufficient par- 
ticularity of the charges, should ordinarily be reviewable under 
a narrow view of the scope of Article 62(a). Such a dismissal 
would ordinarily relate to a defect in the institution of the 
prosecution or in the charges themselves. Certain exceptions 
present themselves, of course. For example a dismissal predicated 
on the failure of the Government to comply with an order granting 
appropriate relief in the nature of a change of venue (United 
States v. Gravitt, 5 USCMA 249, 17 CMR 249 (1954)) would not 
be appealable under the narrow view. Dismissals based on 
matters of technical pleading such as improper joinder, duplicity, 
multiplicity, or lack of specificity should be reviewable under 
the narrow view of Article 62(a) as matters going to the suf- 
ficiency of the charges. 

5. Whether the relief is granted on motion of the defense may 
control the resolution of the former jeopardy issue. See, infra pp. 
139-41. 

The foregoing discussion has been concerned with determining 
types of dismissals subject to review. Although there is as 
yet no law in the area, interesting questions are presented in 
attempting to define the scope of review assuming the dismissal 
is itself clearly reviewable. Where we say that a dismissal is 
subject to review, we mean that the reviewing body can examine 
the basis for the decision and determine if it supported the 
action of the court. Thus, a certain error or insufficiency may 
not be a proper ground for dismissal. Or, the supposed error 
or insufficiency may not be, as a legal matter, an error or insuf- 
ficiency at all. Under those circumstances, the reviewing body 
would say the di l was err . The difficult questions arise 
where the dismissal has a proper foundation, but this is so only 
because of a prior erroneous ruling of the judge. Thus, a judge 
may, following arraignment, fail to grant the prosecution leave 
to amend a specification which does not state an offense in order 
to remedy the deficiency. Assuming the refusal to permit amend- 
ment was erroneous, see United States v. Rodman, Docket No. 
22078, USCMA, 5 Dec 1969, may the convening authority review 
this refusal on appeal of the dismissal under Article 62(a)? Or is 
he limited only to the question of the sufficiency of the un- 
amended specification. Or, suppose the judge erroneously refuses 
to permit the prosecution to obtain or present certain evidence 
which would establish the validity of a search and seizure, and 
suppresses the evidence obtained, a ruling proper on the evidence 
before him. If the prosecution announces it is unable to proceed 
and the judge thereupon dismisses the case, can the prosecution 
obtain review of the evidentiary ruling, assuming such dismis- 
sals to be reviewable under the Code and Manual? Similarly, what 
if the judge excludes admissible evidence on a jurisdictional issue 
under O’Callahan vy. Parker, and then (properly on the basis of 
what was before him) dismisses the charges for lack of 
jurisdiction. 

The author would suggest that consistent with the general 
philosophy against Government appeals in a criminal case, such 
underlying errors should not be reviewable at the behest of the 
Government in the absence of a clear indication of congressional 
intention to the contrary. However, to the extent that the dis- 
missal is the direct and inescepable consequence of the under- 
lying erroneous ruling, the contrary argument is a strong one. 
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B. Time at which record may be returned for 
reconsideration. 

Generally, it may be assumed that, under the 
new military procedure, applications for return 
of the record for reconsideration under Article 
62(a) will relate to rulings made at an Article 
39(a) session prior to the receipt of evidence 
on the general issue. Therefore, as “jeopardy” 
does not “attach” in a trial by courts-martial 
until the receipt of evidence on the general 
issue,’® a plea of former jeopardy under Article 
44 does not raise a valid objection to further 
proceedings following “reconsideration.” How- 
ever, many defenses and objections which may 
result in the dismissal of charges and specifica- 
tions may, in military procedure, be raised at 
any time before the conclusion of the hearing of 
the case.”*? Moreover, a military judge or presi- 
dent (in a special court-martial without a mili- 
tary judge) may defer his ruling on a plea 
or motion, and may reconsider his previous 
ruling denying relief so long as the affected 
specification is before the court.*® Also, the 
military judge or president may dismiss charges 
and specifications “on his own motion” after 
receipt of evidence on the general issue.” 
Accordingly, it appears that many cases may 
arise in which charges and specifications are 
dismissed after the moment when, in the mili- 
tary, “jeopardy” is said to “attach.” Under such 
circumstances, does the Fifth Amendment to the 
Constitution or Article 44 of the Code invalidate 
further proceedings if the convening authority 
returns the record for reconsideration? 

The legislative history of the Criminal 
Appeals Act of 1907, and its amendments, and 
certain remarks in the decisions of the Federal 
civil courts considering it indicate that both 
members of Congress and Federal judges have 
held views that the constitutional prohibition 
against double jeopardy might be violated by 
authorizing a Government appeal following the 
time which jeopardy attaches.*® However, no 
decision holding a Government appeal under 
such circumstances unconstitutional has made 
its appearance, and there are numerous indica- 
tions that the matter cannot be resolved by a 


76. United States v. Wells, 9 USCMA 509, 26 CMR 289 (1958). 

77. See MCM, 1969 (Rev.), par. 67. 

78. Id., par. 67e, f. 

79. Cf. United States v. Johnpier, 12 USCMA 90, 30 CMR 90 (1961). 

80. See, e.g., United States v. Blue, 384 U.S. 251 (1966); Taylor v. 
United States, 207 U.S. 120 (1907); United States v. Igoe, 331 
F. 2d 766 (7th Cir. 1964); United States v. Ashby, 245 F. 2d 684, 
(5th Cir. 1957); United States v.Ponder, 238 F. 2d 825 (4th 
Cir. 1956); 114 Cong. Rec. 14788-89 (1968) (remarks by Senator 
Allott) ; Kurland, supra note 32, at 419, 450-55. 





simplistic approach which considers only the 
moment when jeopardy is said to “attach.” Thus, 
the provisions of 18 U.S.C. 3731 authorize an 
appeal from a decision arresting a judgment of 
conviction,*! and retrials following mistrials 
declared over the objection of the defense are 
permitted notwithstanding the fact that jeop- 
ardy has “attached.” * Similarly, in both mili- 
tary and civilian practice, a person may be re- 
tried following the reversal of his conviction on 
appeal.** Accordingly, a closer look at the prob- 
lem is needed. 

Although the language of Article 44 of the 
Code does not parallel that of the Fifth Amend- 
ment,** and it is not settled whether the Fifth 
Amendment is fully applicable to the mili- 
tary, it is now well settled that Article 44 
will be interpreted as though it embodies the 
general constitutional prohibition against double 
jeopardy.*’ Accordingly, the question of 
whether there has been a “trial’’ within the 
meaning of Article 44, preventing a second trial, 
should be answered by looking to civilian prec- 
edents under the Fifth Amendment, as well 
as to military decisions interpreting Article 44. 

At first blush, considering the fact that a dis- 
missal, like an acquittal, operates to terminate 
the proceedings against the accused, one is 
tempted to resolve the problem under the clear 
authority prohibiting retrial following an ac- 
quittal of the defendant.*’ In the civilian courts, 
this doctrine has been carried far, and prevents 
such retrial even though the charge on which the 
defendant was acquitted by the jury failed to 
state an offense.** However, acquittals on the 
general issue by the jury present a clear and 
traditional case for the application of the poli- 
cies underlying the constitutional prohibition 





81. See text, supra note 39. 

82. See Gori v. United States, 367 U.S. 364, 368 (1961) (dictum). 

83. United States v. Ball, 163 U.S. 662 (1896); United States v. 
Zimmerman, 2 USCMA 12, 6 CMR 12 (1952); UCMJ, art. 44, 
10 U.S.C. 844 (1964). 

84. “‘(a) No person may, without his consent, be tried a second 
time for the same offense. 

“(b) No proceeding in which an accused has been found guilty 
by a court-martial upon any charge or specification is a trial 
in the sense of this article until the finding of guilty has become 
final after review of the case has been fully completed. 
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authority or on motion of the prosecution for failure of available 
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in the sense of this article.” 
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against double jeopardy,*® and should be re- 
garded in a special light.°° 

Turning to authority under the Criminal Ap- 
peals Act, the author has found only one case 
directly considering the question. In United 
States v. Zisblatt,** a panel of the Second Cir- 
cuit was concerned with a dismissal of an 
indictment on the basis of the statute of limita- 
tions after a jury verdict of guilty. In concluding 
that there was no constitutional or statutory bar 
to an appeal in the case, the court stated: 


. . . the question becomes whether to reverse the dis- 
missal and enter a judgment of conviction upon the 
verdict would violate the defendant’s constitutional 
privilege. Had the trial judge directed a verdict, so 
that it would have been necessary upon reversal to 
subject the defendant to trial before a second jury, 
that would be “double jeopardy,” but, although the 
Constitution gives an accused person the benefit of 
any mistakes in his favor of the first jury he en- 
counters, whether it has passed upon his guilt or not, 
it does not extend that privilege to mistakes in his 
favor by judges. Indeed, were the opposite true, all 
appeals from decisions in arrest of judgment would be 
constitutionally futile because no judgment of con- 
viction could be entered when they were reversed. So 
long as the verdict of guilty remains as a datum, the 
correction of errors of law in attaching the proper 
legal consequences to it do not trench upon the con- 
stitutional prohibition.” 
In United States v. Bramblett,®? the Supreme 
Court considered the Government’s appeal from 
the order of a district judge granting a motion 
in arrest of judgment without discussing the 
jeopardy question.®* Zisblatt and Bramblett of 
course were specifically concerned only with dis- 
missals on motion of the defendant following 
judgment of conviction. However, a formulation 
which would appear generally to allow further 
proceedings following return of the record for 
reconsideration is found in the Model Penal 
Code. It takes the position that a subsequent 
prosecution for the same offense is barred if the 
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former prosecution was improperly termi- 
nated.” However, termination is not improper 
if “{t]he defendant consents to the termination 
or waives, by motion to dismiss or otherwise, 
his right to object to the termination.” ** Thus, 
at least where the defendant moves to dismiss, 
the Model Penal Code would apparently allow 
further proceedings by finding a “‘waiver” of 
the jeopardy protection. “A defendant who ex- 
pressly consents to the termination or who 
moves for a mistrial ought not be allowed to 
claim later that the termination was improp- 
er.”’ °? On perceptive commentator, considering 
the operation of the Criminal Appeals Act in 
the Federal civil courts, would apply the 
“waiver” rational to eliminate all jeopardy 
problems under the Act.** A similar rationale 
underlies the doctrine that a defendant cannot 
complain of a retrial following a declaration of 
mistrial which he requested.” The theory finds 
a forceful statement in the decision of the Su- 
preme Court in Trono v. United States.” The 
waiver theory, however, if adopted without res- 
ervation, might prevent further proceedings 
following return of the record for “reconsider- 
ation” under Article 62(a) where the military 
judge or president of a special court-martial 
dismissed a specification on his own motion. 
Accordingly, it is desirable to examine this 
theory with some care. 

“Waiver,” as used by the Supreme Court with 
reference to constitutional rights, connotes the 
voluntary and knowing relinquishment of a 
right... Assuming the law to be established 
that further proceedings are permissible 
following return of the record under Article 
62(a), the relinquishment would be “knowing,” 
at least in the case of a represented defendant. 
However, it would not be “voluntary” in any 
sense of the word, for the defendant would move 
to dismiss only because he did not want to run 
the risk of obtaining a reversal on appeal follow- 
ing conviction, not because he desired further 
proceedings if the record were returned. Indeed, 
the defendant, we may presume, would prefer 
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100. 199 U.S. 521 (1905). 

101. Green v. United States, 335 U.S. 184 (1957). 
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to have both the dismissal and a prohibition 
against further proceedings. 

In fact, members of the Court itself have 
recognized that the waiver concept is a 
“. . . ‘conceptual abstraction’ which obscures 
rather than illuminates the underlying clash of 
societal interests’? which is involved in a deter- 
mination of the scope of the Fifth Amend- 
ment.'*? As one commentator has put it, only 
“unreasonable” reprosecution is barred by the 
Fifth Amendment. “[T]he double jeopardy 
cases are better understood as striking a balance 
between societal needs of self-protection and 
the individual’s right to be protected from un- 
reasonable reprosecution and multiple punish- 
ments.” °° And so, rather than determining the 
question by mechanical reference to such ab- 
stract analytical concepts as the moment when 
jeopardy “attaches” or the “waiver” of the de- 
fendant by his motion to dismiss, it is essential 
to review the policy considerations underlying 
the Fifth Amendment protection and their ap- 
plicability to this case. 

Where a conviction has been obtained, the 
protection serves to prevent multiple punish- 
ments for a single criminal act. Such a result 
would undercut the legislative determination of 
the gravity of the offense.*°%* Moreover, even if 
only one penalty is to be exacted, the clause pre- 
vents the Government from retrying the de- 
fendant in the hope of securing a greater penalty 
from a different court.’” A defendant, it is felt, 
is entitled to the compassion as well as the vin- 
dictiveness of the first jury to hear his case. 
Under Article 62, there is no question of vitiat- 
ing the congressional policy regarding punish- 
ment or the determination of the first jury or 
judge to hear the case. Accordingly, these poli- 
cies, to the extent they underlie the jeopardy 
protection, are not undercut by upholding the 
validity of further proceedings following return 
of the record. 

The protection against double jeopardy serves 
to do more than protect the accused against mul- 
tiple or increased punishments. Where an ac- 
quittal is involved, it provides integrity to the 
first jury verdict. A man is entitled to the de- 
termination and protection of the first jury or 
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court to hear his case.'°’ Moreover, once ac- 
quitted or convicted, it is right that a man should 
(in the absence of affirmative action on his part 
to continue the controversy) be able to consider 
the matter closed and act in reliance on its 
finality.’°’ Again, these policies would not appear 
undercut by further proceedings after return 
of the record under Article 62(a). The defend- 
ant is still to have his case determined by the 
first jury or judge to hear it; as a matter of 
policy, there would appear to be no reason to 
promote reliance on dismissals which have been 
appealed in a timely manner by the prosecu- 
tion *°* as apposed to verdicts of acquittal or 
conviction on the merits. 

But the jeopardy protection serves other pol- 
icies, as illustrated by the fact that it controls 
the propriety of retrials following the declara- 
tion of a mistrial, as well as following acquittals 
or convictions. Thus, writers state that the Con- 
stitution protects the defendant against undue 
“harassment” by the Government.'’” The state 
is prevented from wearing the defendant out, 
financially, physically and psychologically, by a 
series of aborted criminal proceedings.'"° 

It is with the question of undue harassment 
that we are primarily concerned in determining 
whether further proceedings should be allowed 
following return of the record under Article 
62(a). When considering this question, it is 
important to realize that allowing further pro- 
ceedings does not have the effect of allowing the 
prosecution the opportunity to save repeatedly a 
prosecution from the results of its own error, 
negligence or misconduct. It is with such cases 
that the Supreme Court has had the most diffi- 
culty in the mistrial situation. Thus, until its 
decision in Downum v. United States, the 
Court had never held that the declaration of a 
mistrial barred further prosecution.'? In Dow- 
num, the Court held such prosecution barred 
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where the first jury was discharged at the re- 
quest of the prosecutor over the accused’s ob- 
jections, because the prosecution’s chief witness 
had not appeared. The Court was concerned with 
the fact that the defendant was not to be allowed 
to have his trial completed by the first tribunal 
summoned to sit in judgment on him because 
of the carelessness of the prosecutor. 

Unlike Downum, further proceedings under 
Article 62(a) do not involve depriving the de- 
fendant of the judgment of the first court con- 
vened to hear his case. On the contrary, the 
proceedings under Article 62 are directed to 
allowing the court to render its judgment. More 
importantly, unlike the declaration of a mistrial 
occasioned by admitted prosecutor error or neg- 
ligence, which has the effect of allowing him to 
remedy a deficiency in his case (and may allow 
him by his own misconduct to deprive the de- 
fendant of the judgment of a court which appers 
inclined toward him), further proceedings under 
Article 62(a) do not allow the Government to 
perfect continually its case in response to deter- 
minations of error by the court. On the contrary, 
return under Article 62 presupposes that the 
Government’s case was erroneously dismissed. 
Accordingly, rather than allowing continual 
correction of a poorly prepared and presented 
case, such further proceedings allow a properly 
prepared and presented case to proceed to judg- 
ment. Although on occasion the judgment dis- 
missing the charges may be sustained on appeal 
following final judgment, the possibility of this 
additional burden in occasional cases should not 
be viewed as sufficient to declare further pro- 
ceedings following return of the record to be 
undue harassment. This conclusion is reinforced 
if one takes the view that defendants should be 
encouraged to present their objections and de- 
fenses not going to the merits prior to the trial 
of the general issue if possible.'!® Should a court 
hold the jeopardy protection to be violated by 
return of the record following receipt of evi- 
dence on the general issue, the defense would be 
encouraged to hold its motions until the prosecu- 
tion had opened its case. Such tactics would im- 
pair the ability of both sides to prepare for trial 
in an orderly fashion, and would undercut the 
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purpose of the Military Justice Act of 1968 to 
streamline court-martial procedures by provid- 
ing for the resolution of issues not requiring the 
presence of members prior to their assembly. 

On the basis of the foregoing, it is the opinion 
of the author that the conduct of further pro- 
ceedings following return of the record under 
Article 62 after the receipt of evidence on the 
general issue does not unduly burden the defend- 
ant. Accordingly, as the other primary policies 
served by the protection against double jeopardy 
are not involved, the conduct of further proceed- 
ings does not constitute an wnreasonable re- 
prosecution, and should not be prohibited. This 
conclusion is reached without regard to whether 
dismissal was granted by the judge or president 
on his own motion or on motion of the defense. 
The author can see no good reason to make the 
validity of further proceedings depend on the 
unawareness of the defense, or its willingness 
to risk that the military judge will reach the 
desired result of his own motion. A court, how- 
ever, may be more comfortable with the 
“waiver” concept established in the Trono deci- 
sion. If so, a distinction would arise between 
cases dismissed on motion of the defense and 
those dismissed by the judge or president on his 
own motion. 

Two other problems regarding the time for 
review merit brief comment. In Priest v. Koch 
the defense argued that Article 62(a) and par- 
agraph 67f could be utilized only where all of 
the specifications before a court-martial were 
dismissed on motion, thus effectively terminat- 
ing the trial. There are indications that this was 
the historical practice, at least in the Army." 
However, the Court of Military Appeals rejected 
this contention, referring to the desirability of 
trying all known charges against the accused at 
one time and the language of Article 62 (a). This 
result would be consistent with the practice in 
the Federal civil courts." 

A second question which may arise is whether 
there is any time limitation on applications 
under Article 62(a). Where less than all speci- 
fications are dismissed, the question is unlikely 
to arise. However, when all specifications are 
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dismissed, it is conceivable that a trial counsel 
might apply for reconsideration at a time long 
after the dismissal of the case. A thirty-day time 
limitation is imposed in 18 U.S.C. 3731. How- 
ever, neither Article 62(a) nor paragraph 67f 
makes any mention of such a limitation. A good 
argument can be made that the jurisdiction of 
the convening authority to act ends with his pro- 
mulgation of the results of trial.1‘* Assuming 
there is no such promulgation, however, the only 
limit presently imposed on either the time for 
application by the trial counsel or the time for 
action by the convening authority is that im- 
plicit in the right of the accused to a speedy trial. 
The author would suggest that a time limit for 
applications by the trial counsel should be speci- 
fied in the Manual. In the meantime, convening 
authorities and trial counsel should act expedi- 
tiously, but not precipitately, under Article 62 
(a), bearing in mind that, at least where evi- 
dence has been received on the general issue, a 
long time lapse may, because of the reliance fac- 
tor, inspire a court to hold that Article 44 of 
the Code has been violated by the return, even 
if the trial has been sufficiently “speedy.” 


C. Procedures to be followed in returning the 
record for reconsideration. 

Procedural manuals in use prior to the Manual 
for Courts-Martial, United States, 1969, did not 
particularly specify the procedures to be fol- 
lowed in returning the record to the court- 
martial for reconsideration of a ruling dismiss- 
ing a specification. In the 1969 Manual, however, 
the following two new sentences were inserted 
in paragraph 67f: 


This action should be taken only on application by the 
prosecution, with notice to the defense, after afford- 
ing both sides an opportunity to be heard. . . . Except 
as provided in 122b (3) ... [the convening author- 
ity] will not refer to or include in his communication 
any factual information relative to the ruling in ques- 
tion which is not already a part of the record nor will 
he direct the court to consider any evidence or infor- 
mation other than that which is already in the record. 


These words make clear that the convening 
authority’s power under Article 62(a) is to be 
exercised only on the record, and after affording 
the accused adequate notice and opportunity to 
be heard.'"* The recorded history of these addi- 
tions is meager, indicating only that they were 
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added in order to ensure that the proceedings 
would be “‘fair.”’ "5 

The new language in paragraph 67f raises a 
number of interesting and, as yet, unanswered 
questions. These center on the meaning to be 
given the words “opportunity to be heard.” No 
doubt the drafters were prompted both by the 
judicial model and by underlying due process 
notions of fairness in using this terminology, 
and it is to these sources we must turn in answer- 
ing the questions which are raised. 

There would appear to be no substantial 
question that the “opportunity to be heard” 
contemplates the opportunity to present legal 
and factual argument to the convening author- 
ity. Indeed, if no factual question is involved, 
and perhaps even then,'!® the only value of a 
“hearing” is to present such argument. As the 
convening authority must personally make the 
decision, he personally must consider the argu- 
ment.'*° The substantial question is whether the 
hearing requirement is met by the opportunity 
to submit written argument in the form of a 
brief or memorandum,'”! or whether oral argu- 
ment directly before the convening authority, 
in contradistinction to a written submission to 
him, is required. 

In order to interpret properly the words of 
the Manual, it is helpful to consider whether 
the Due Process Clause of the Constitution, 
assuming its limitations fully applicable to mili- 
tary proceedings in this regard, requires oral 
argument before the convening authority.’*? An 
early indication that due process might, in some 
situations, require oral argument is found in 
the decision of the Supreme Court in Londoner 
v. Denver.’*> There the Court held in a tax 
assessment case, where pertinent regulations 
required that assessment could be made only 
after notice and hearing, that the opportunity 
to submit written complaints and objections 
prior to the assessment did not meet due process 
requirements. 
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Subsequently, in the first Morgan case,'** how- 
ever, the Court stated that an order of the Sec- 
retary of Agriculture fixing the maximum rates 
to be charged by “market agencies” for buying 
and selling livestock under the Packers and 
Stockyards Act could be based on oral or writ- 
ten argument.’ Finally, in FCC v. WJR, The 
Goodwill Station,!?* Mr. Justice Rutledge con- 
sidered broadly whether due process of law re- 
quired a Federal administrative tribunal to 
accord the right of oral argument to one claim- 
ing to be affected adversely by its action on a 
question of law. Recognizing the differing re- 
sults in the Londoner and Morgan decisions, the 
Justice refused to establish a general rule, pre- 
ferring instead to look to a number of factors in 
determining the scope of the right. He com- 
mented as follows on the ruling of the court 
below: 


Taken at its literal and explicit import, the Court’s 
broad constitutional ruling cannot be sustained. So 
taken, it would require oral argument upon every 
question of law, apart from the excluded interlocutory 
matters, arising in administrative proceedings of 
every sort. This would be regardless of whether the 
legal question were substantial or insubstantial; of 
the substantive nature of the asserted right or inter- 
est involved; of whether Congress had provided a pro- 
cedure, relating to the particular interest, requiring 
oral argument or allowing it to be dispensed with; 
and regardless of the fact that full opportunity for 
judicial review may be available. 


* * * * 


Without in any sense discounting the value of oral 
argument wherever it may be appropriate or, by virtue 
of the particular circumstances, constitutionally re- 
quired, we cannot accept the broad formula upon which 
the Court of Appeals rested its ruling... . 

It follows also that we should not undertake in this 
case to generalize more broadly than the particular cir- 
cumstances require upon when and under what cir- 
cumstances procedural due process may require oral 
argument. That is not a matter, under our decisions, 
for broadside generalization and indiscriminate ap- 
plication. It is rather one for case-to-case determina- 
tion, through which alone account may be taken of 
differences in the particular interests affected, circum- 
stances involved, and procedures prescribed by Con- 
gress for dealing with them. .. 2” 


He concluded that oral argument was not re- 
quired in the particular case, under a statute 
which provided for a “‘reasonable opportunity to 
show cause.” 
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The language of WJR would certainly appear 
to be applicable to criminal judicial, as well as 
administraive proceedings.!**= Although the de- 
cision contains little specific guidance, it would 
at least appear safe to say that under it, in some 
cases considered under Article 62 (a), a substan- 
tial due process question would be raised by 
failure to allow oral argument. However, an- 
other body of decisions dealing specifically with 
the right to present oral argument before ap- 
pellate cowrts in the Federal system appears to 
establish, without reference to WJR, that the 
presentation of oral argument is discretionary 
with the court, which may relegate the parties 
to a written submission without offending the 
due process guarantee. Thus, in Price v. John- 
son,'*”? the Supreme Court held that it was dis- 
cretionary with a court of appeals to bring an 
unrepresented petitioner on habeas corpus be- 
fore them to argue orally his petition. Notwith- 
standing the fact that the Court’s conclusion 
was no doubt influenced by the status of the 
petitioner as a prisoner and the doctrine that 
the defendant himself has no right even to be 
present at proceedings in an appellate court,*° 
Price has subsequently been broadly interpreted 
by lower Federal courts as standing for the 
proposition that oral argument on appeal is not 
an essential ingredient of due process.** A simi- 
lar conclusion was recently reached by the Fifth 
Circuit Court of Appeals which, in order to meet 
the judicial crisis posed by its increasing case- 
load, adopted a summary procedure for the dis- 
position of certain cases without oral argu- 
ment.'** In concluding that due process did not 
require more, either in civil or criminal cases, 
the court argued in Groendyke Transport, Inc. v. 
Davis }** that while due process requires a hear- 
ing, that term does not demand that the com- 
munication be oral and audible. However, care- 
ful reading of its opinion reveals that the court 
did not foreclose the possibility that under some 
circumstances, due process might require a 
hearing before an appellate court. Particularly, 
the court was primarily concerned with the pro- 
priety of summary disposition where time was 
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of the essence, or the position of one of the 
parties was clearly right as a matter of law.*** 

To complete the picture, we must further rec- 
ognize that under longstanding and widespread 
practice Federal civil courts, including the Su- 
preme Court, decide many questions affecting 
substantial rights without the benefit of oral 
argument.’ 

Several factors may explain the difference in 
tone, assuming there is such, between the WJR 
decision and those finding oral argument dis- 
yensable before appellate courts. WJR was 
concerned with an administrative tribunal op- 
erating under a universally applicable statute 
defining procedures before that body. Price v. 
Johnson and other similar decisions are con- 
cerned with procedures before an Article III 
court defined by the court itself with reference 
to the Constitution on a case-by-case basis. To 
the extent that WJR defines a stronger due 
process guarantee, the difference may be pred- 
icated upon increased trust in the ability of the 
Federal judiciary to properly determine when 
oral argument should be granted on a case-by- 
case basis. On the contrary, we may assume that 
an administrative tribunal operating under a 
statute purporting to be applicable generally 
will adopt an across-the-board procedure, and 
will have less inclination and ability to consider 
the need for oral argument on an individualized 
basis. Therefore, in order to ensure that oral 
argument is granted in every prover case, a 
stricter standard may be found in the adminis- 
trative context. Moreover, in the Londoner case, 
which was the only one requiring oral argument, 
the only opportunity for a full hearing was be- 
fore the administrative body. The statute itself 
expressly limited subsequent court review. In 
many instances in the administrative context, 
subsequent judicial review cannot be considered 
an adequate substitute for a full hearing at the 
outset before the administrative body.'**’ On 
the contrary, the cases considering the neces- 
sity for oral argument before an appellate court 
are generally dealing with a situation in which 
the opportunity for oral argument has been 
afforded in the lower court before the initial 
determination considered on appeal. Moreover, 
the initial determination of a lower court is gen- 
erally more open to scrutiny than that of an 
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administrative tribunal. Therefore, the feeling 
that one full and fair hearing is all to which a 
person is entitled my underlie the restrictive 
language used to define the right to oral argu- 
ment in an appellate court.?* 

More significantly, WJR and the decisions 
concerning the appellate courts are not neces- 
sarily inconsistent. WJR did not require oral 
argument in the case before it, and has been 
interpreted to mean that the cases in which oral 
argument is required by due process are prob- 
ably rare.'** On the other side, the decisions con- 
sidering oral argument in the appellate courts 
were generally phrased in terms of the discre- 
tion of the court to deny argument. Inherent in 
the concept of discretion, is that of abuse of dis- 
cretion. Accordingly, even those decisions would 
not seem to deny that due process, under some 
limited circumstances, may require oral argu- 
ment before an appellate court. 

In this light, how is paragraph 67f to be in- 
terpreted? The requirement for an “opportunity 
to be heard” appears to be universally applica- 
ble, and does not specifically grant flexibility to 
the convening authority to determine on a case- 
by-case basis when oral argument is required. 
There will, therefore, be a tendency on the part 
of convening authorities and the courts to view 
paragraph 67f as requiring a consistent pro- 
cedure, with no variation from case to case. As 
a matter of policy, the interpretation of para- 
graph 67/ as requiring a rigid procedure would 
appear justified. Although the convening author- 
ity, on advice of his staff judge advocate, is per- 
forming a judicial function, there is no reason 
to believe him as capable of properly applying a 
flexible standard as the judge of an Article III 
court would be. 

Assuming a rigid construction is to be 
adopted, it must meet the requirements of due 
process in every case. In the opinion of the 
author, the situation with which the Court was 
concerned in WJR more nearly approximates 
that under Article 62(a), primarily because of 
the nature of the agent possessing the responsi- 
bility for decision. 

Under the WJR criterion, it would appear 
that, in at least some cases, an oral argument 
would be required by due process. In all cases, 
the substantive nature of the right or interest 
asserted is very substantial, being the right to 
be free from prosecution on a criminal charge. 
Additionally, the decision to return the record 
to the court, either on questions of law or fact, 
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is discretionary with the convening authority 
and is not to be made as a matter of course when- 
ever the convening authority considers the dis- 
missal to be erroneous.'*® Accordingly, the 
opportunity to argue orally at the trial or appel- 
late level would not appear adequately to protect 
the rights of the accused, even where the decision 
is solely on a point of law. Moreover, the ques- 
tion involved in the proceeding will, on occasion, 
be substantial. There has been no legislative de- 
termination that an oral hearing would unduly 
encumber the military criminal process or the 
proper functioning of the convening authority 
in his primary role, that of command. The use of 
Article 62(a) has not been frequent, and as the 
convening authority must personally consider 
the matter in any event, the right to oral argu- 
ment would not appear unduly burdensome. 

On the basis of the factors set forth in WJR, 
therefore, it would appear that due process will, 
in some circumstances, require oral argument 
before the convening authority before he acts 
under Article 62(a). On the assumption that 
paragraph 67f does not leave the convening au- 
thority free to determine when oral argument 
will be allowed on a case-by-case basis, the 
“opportunity to be heard” should include the 
opportunity to present oral argument to him 
personally. This conclusion is reinforced by the 
fact that the term “hearing” carries with it the 
connotation of an oral process.**° 

In all cases, it would appear proper and de- 
sirable for the convening authority to act on 
the advice of his staff judge advocate or legal 
officer (assuming his existence) in the matter. 
Although paragraph 67f does not specifically 
refer to the role of the staff judge advocate, the 
Code generally authorizes communication of 
convening authorities with their staff judge 
advocates or legal officers on matters relating 
to the administration of military justice." 

Although the final decision is and must be 
that of the convening authority personally, and 
will depend on factual and policy determinations 
as well as legal ones, the availability of legal 
advice with a judicial flavor is essential if the 
procedure under Article 62(a) as it now stands 
is to have some measure of respectability to 
support it. Legal advice should honestly consider 
both sides of the issue presented, and should 
not contain the flavor of advocacy for either side. 
As the staff judge advocate or legal officer is to 
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advise in the matter, he should be present at the 
oral argument and consider written argument. 

Another interesting question raised by the 
new language in paragraph 67f is whether the 


convening authority may consider “extra- 
record” matters in returning the record to the 
court. Although the paragraph forbids the con- 
vening authority’s referring to or including in 
his communication to the court any factual in- 
formation relative to the ruling in question not 
already part of the record, or from directing 
the court to consider such information, with one 
exception,'*? it does not state what information 
the convening authority may consider in making 
his decision. In the opinion of the author, para- 
graph 67f is better interpreted to provide for 
review on the record of the court-martial as it 
existed at the time of dismissal.1** However, this 
interpretation should not prevent the convening 
authority from considering extra-record matter 
favorable to the position of the defense in de- 
clining to return the record to the court.'** 
Several other matters merit brief comment. 
Paragraph 67f provides no challenge procedure, 
and it has been broadly stated that the right to 
disqualify a judge or member of an administra- 
tive agency is for the Congress to determine.**® 
Yet it is clear that under some circumstances, 
due process of law requires that a judge be dis- 
qualified.***® Accordingly, we may expect defend- 
ants from time to time to assert before appellate 
tribunals and the convening authority that the 
latter is disqualified from acting in the premises. 
On the surface, it would appear that it would 
be desirable that the convening authority dis- 
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be discussed further. See note 30, supra. 

143. Paragraph 67f does require notice and opportunity to be heard. 
Accordingly, at a minimum, if new factual information is to be 
considered by the convening authority, the defendant must be 
given the opportunity to know of it, and to meet it. A strong 
argument can be made that as this is part of a criminal proceed- 
ing, he is entitled not only to present his own evidence before 
the convening authority, but to confront and cross-examine 
the Government’s witnesses. And, it would appear that rules of 
evidence generally applicable in trials by court-martial must be 
followed. Although these problems cannot be fully explored in 
this article, it is suggested that the position taken in the text 
is desirable because it eliminates the probable necessity of a 
trial before the convening authority which would not only 
be unduly burdensome, but would add to the essential incongru- 
ity of his position. Moreover (with one exception), the conven- 
ing authority may not bring new factual information to the 
attention of the court. Thus, on factual matters, his action 
would probably be ineffectual if based on matters not within the 
court’s knowledge. 

144. Cf. MCM, 1969 (Rev.), par. 856. 

145. Marquette Cement Mfg. Co. v. FTC, 147 F.2d 589 (7th Cir. 
1945), aff'd 333 U.S. 683 (1948); see also FPC v. Natural Gas 
Pipeline Co., 315 U.S. 575 (1942). 

146. See, e.g., Tumey v. Ohio, 273 U.S. 510 (1927). 
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qualify himself whenever a Federal appellate 
judge would do so under similar circum- 
stances.’*7 And, normally, although not neces- 
sarily, it would appear that he should disqualify 
himself if he would be disqualified from taking 
initial action on the record following findings 
and sentence.'*® However, there may be some 
question whether, under the Code and the 
Manual, another convening authority is author- 
ized to act in his stead.’*® Cutting against an 
interpretation which would allow another con- 
vening authority to act are certain considera- 
tions of practicality. Thus, unless another officer 
exercising general court-martial jurisdiction 
were readily available at the place of trial, 
return of the record would involve transporta- 
tion of the record and, presumably, counsel, to a 
removed command for the purpose of the requi- 
site “hearing” on the matter. Although it would 
be possible to interpret Article 60 of the UCMJ 
to authorize any officer exercising general court- 
martial jurisdiction to act, practical considera- 
tions may lead to the conclusion that only the 
convening authority is authorized to act. If so, 
the somewhat questionable but well-established 
“rule of necessity” might be held to justify the 
action of the convening authority even though 
he would be held to be disqualified if another 
authority were authorized to act.'*° 

The procedural questions regarding ‘“‘chal- 
lenge” of the convening authecrity cannot be 
dealt with here. Suffice it to say that the ques- 
tions whether evidence relating to disqualifica- 
tion may be presented before the convening 
authority, whether the defense may obtain sub- 
poenas for witnesses in this regard, and whether 
the convening authority is subject to voir dire 
are completely unanswered in the Manual. 





147. See United States v. Hurt, 9 USCMA 735, 27 CMR 3 (1958); 
see generally, Davis, supra note 135, ch. 12; Frank, Disqualifica- 
tion of Judges, 56 Yale L. J. 605 (1947). 

148. See, e.g., United States v. White, 10 USCMA 63, 27 CMR 137 
(1958) (grant of immunity to prosecution witness). White ap- 
parently has a due process foundation. See United States v. 
Albright, 9 USCMA 628, 26 CMR 408 (1958). If White is inter- 
preted to disqualify the convening authority solely because he 
cannot fairly weigh the credibility of the witness concerned, 
then he would not appear to be disqualified from returning 
a dismissal based solely on a legal determination under Article 
62(a). However, White may be read more broadly, and the 
author is of the view that, assuming another authority may act, 
a convening authority who has granted immunity to a prosecu- 
tion witness should disqualify himself under Article 62(a). 

149. Article 60, which authorizes any officer exercising GCM jurisdic- 
tion to take “initial action on the record,” applies only “after 
a trial by court-martial.” Whether another convening author- 
ity may act under Article 62(a) will depend on whether such 
action is “initial action” and whether the action is “after” trial. 
A particular problem is presented where only one of several 
specifications is dismissed. 

150. See Marquette Cement Mfg. Co. v. FTC, 147 F. 2d 589 
(7th Cir. 1945), aff’d 333 U.S. 683 (1948). 





As the proceedings are part of a criminal trial, 
any argument or other session held must, it 
would appear, be open to the public under the 
same circumstances as argument before an ap- 
pellate tribunal. The “‘record” of proceedings to 
the time of appeal under Article 62(a) should 
be prepared, authenticated, and examined by 
the defense prior to the time of the hearing un- 
der paragraph 67f. The communication of the 
convening authority returning the record should 
be viewed only by the military judge or presi- 
dent of a special court-martial without a mili- 
tary judge unless a question is involved which 
requires the determination of the members. 

As the convening authority is operating as an 
appellate tribunal, he should hear argument 
relating to and determine all relevant issues, 
including his power to act under the Code and 
Manual. 

The purpose of the foregoing discussion has 
been to raise problems and suggest tentative 
solutions, rather than exhaustively to explore 
them all. No doubt other problems will arise as 
practice under paragraph 67f develops. We may 
hope that the Standing Committee on the Man- 
ual for Courts-Martial will recognize that the 
present language of paragraph 67f leaves many 
important procedural questions unanswered, 
and will incorporate new, more explicit language 
in the next version of the Manual. In the mean- 
time, we may expect a number of the questions 
raised here to be answered by the courts. 


CONCLUSION 


The foregoing discussion has been concerned 
solely with appellate review in favor of the 
Government in military criminal cases under 
Article 62(a) and paragraph 67f. Notwith- 
standing the interesting and as yet unexplored 
possibility of a non-statutory review of decisions 
adverse to the prosecution under certain excep- 
tional circumstances,’*! the Code and Manual 
will continue to provide the bread-and-butter 





151. Notwithstanding the express admonition of the Supreme Court in 
United States v. Sanges, 144 U.S. 310 (1892), that the Govern- 
ment enjoys no right of appeal in criminal cases in the absence 
of a statute expressly conferring such a right, and its restrictive 
language in Carroll v. United States, 354 U.S. 394 (1957), a body 
of decisions permitting Government review of adverse trial 
court decisions by way of extraordinary writ has developed in 
the Federal civil courts. See, e.g., Will v. United States, 389 U.S. 
90 (1967). This subject merits exploration in greater detail than 
is possible in this article. At the present time, suffice it to say 
that such review is available only under truly exceptional cir- 
cumstances, and would not be available as a matter of course 
to review decisions not reviewable under Article 62(a), or 
to vest review powers similar to those exercised under Article 
62(a) in the courts of military review or the Court of Military 
Appeals. 
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avenue of relief for the aggrieved military 
prosecutor. 

The Congress has expressed the need for re- 
view of decisions dismissing criminal charges 
in civilian as well as the military system. The 
author takes no issue with that value judgment 
here. The conclusion that it is necessary that 
the Government be afforded review under cer- 
tain circumstances in a military criminal case, 
however, does not compel the conclusion that 
the convening authority should exercise the 
power of review. The author would suggest that 
this power should be vested in the newly created 
courts of military review, rather than in the 
convening authority.’ Accepting the constitu- 
tionality of the present procedure, the question 
of its desirability remains. It cannot be disputed 
that there is a patent incongruity in the spectre 
of a layman whose primary function is that of 
command, and who in an official, if not personal, 
capacity has determined that it is appropriate 
that an individual be tried by court-martial for 
alleged misconduct, being designated to deter- 
mine whether a ruling of a qualified military 
judge will be called into question, both on mat- 
ters of fact and law. The fact that he may act 
on advice of his staff judge advocate or legal 
officer does not eliminate the incongruity, for 
that lawyer will not be an active member of the 
judiciary, may have been active in the institu- 
tion of the prosecution, and receives his evalua- 
tion reports from the convening authority. 

Article 62(a) may be explained as the statu- 
tory embodiment of a power long exercised by 
military commanders, which arose at a time 
when a court-martial was primarily an instru- 
ment for the administration of swift discipline 
in accordance with the views of the commanding 
officer who created and controlled it. Today this 
model of the court-martial system no longer pre- 
vails, and the author would submit that, con- 
sistent with the trend toward increased “ju- 
dicialization” of the military criminal justice 
system, the convening authority should exer- 
cise no legal function with regard to that sys- 
tem which is not absolutely essential to the 
maintenance of the effectiveness of his command. 

The initial decision to prosecute an individual 
and the final decision as to whether the adjudged 
findings or sentence should be reduced were, 





152. In Priest v. Koch, the Court of Military Appeals stated: “In 
view of the modern means of transportation and communica- 
tion, Congress might perhaps have allowed appeal by the Gov- 
ernment... to the Court of Military Review. . .. It did not, 
however, do so.” 
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when the UCMJ was enacted, thought, on bal- 
ance, to be essential adjuncts of command. There 
is no indication that the necessity of Article 
62(a) was similarly considered. Although the 
initial determination to refer charges to trial or 
not to refer them lies at the core of the ability 
of the military commander to set standards of 
conduct, a decision under Article 62(a) would 
seem only peripheral to that ability. As reflected 
by published decisions, at least, Government 
appeals have been rare in military cases. More- 
over, the author does not advocate the elimina- 
tion of the power to “return the record,”—only 
its transplantation. Certainly it is fallacious to 
argue that it is essential to the maintenance of 
an effective fighting force that the convening 
authority be empowered to erroneously return 
the record to the court, particularly since his 
decision will, in any event, be subject to later 
review. The discretionary nature of the return 
may give one pause. Perhaps it is necessary that 
the convening authority possess the power in 
order that he will be able to determine when not 
to return the record. Again, this argument is 
fallacious, for it would appear that the conven- 
ing authority could properly restrain trial coun- 
sel from applying to an appellate court for 
review.?** 

The only substantial objections which can be 
raised to the transfer of the Article 62(a) power 
to the courts of military review are that these 
bodies, being centrally located in Washington, 
will not be sufficiently accessible to military 
prosecutors to allow a resolution consistent with 
the interest of the accused in obtaining a speedy 
trial, and consistent with the interest of the 
Government in obtaining a rapid disposition of 
criminal charges in a combat zone, where wit- 
nesses are likely to disappear. 

Insofar as the first objection is concerned, 
the author would suggest that the additional 
time required for the transmittal of the record 
to Washington and familiarization by appellate 
government counsel will not be so excessive as 
to cause concern. It would, however, be desirable 
for courts of military review to give priority 
to such cases in arranging their dockets. Con- 
finement pending resolution of the appeal should 
be employed only when absolutely essential and 
authorized by pertinent directives. With respect 


153. Cf. United States v. Ellsey, 16 USCMA 455, 37 CMR 75 (1966). 
The convening authority may withdraw specifications from 
the court at any time. MCM, 1969 (Rev.), par. 56a. 


JAG JOURNAL 


to the second objection, as stated, Government 
appeals of dismissals have been rare in the mili- 
tary system. Of those recent cases that are re- 
ported, it is significant that none of them arose 
in Vietnam. It is the author’s judgment that 
cases in which the time added by placing the 
Article 62(a) function in a court of military 
review will irreparably harm the prosecution of 
the case, even in a war zone, will be extremely 
rare,’ 

Assuming legislation is enacted transferring 
the Article 62(a) powers to the courts of mili- 
tary review, certain changes should be made in 
the statute. First, the language “reconsidera- 
tion . . . and any further appropriate action” 
should not be utilized. It is desirable to provide 
for appellate review in favor of the Government 
of rulings dismissing charges. If the appellate 
court finds the ruling erroneous (or an abuse of 
discretion where the judge has discretion), it 
should reverse the military judge (president). 
The trial would then proceed. Second, review 
of questions of fact should not be provided. Con- 
gress has not viewed such review as essential 
in the Federal civilian courts, and it is difficult 
to see how military prosecutors are more deserv- 
ing. Third, the statute should clearly specify the 
types of dismissals which are subject to review, 
and the time at which they are subject to review. 
In the opinion of the author, Congress would be 
wise to provide that all dismissals based on 
determinations of questions of law are review- 
able at any time prior to the termination of the 
trial itself.2° 

The legislation recommended would do much 
to eliminate an incongruity in the present mili- 
tary criminal system, without at the same time 
eliminating a needed, limited avenue of review 
for the military prosecutor. It would further 
represent a step consistent with the overall trend 
toward increasing the conformity of the mili- 
tary system with the desirable aspects of the 
civilian model. To the extent the military serv- 
ices show a willingness to support modifications 
of existing procedures which, while unique, are 
not absolutely required by military necessities, 
the credibility of their efforts to preserve essen- 
tial differences will be enhanced, and the lon- 
gevity of an “in house” military criminal law 
system will be increased. 


154. Should a contrary conclusion be reached, careful consideration 
should be given to legislation which would vest the Article 62(a) 
power in a member of the field judiciary, rather than the con- 
vening authority. 

5. However, the present exception for rulings amounting to a 
finding of not guilty should be retained. 





